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I HAVE endeavoured to bring together in a small compass 
the law and practice relating to the subject of Title 
Deeds, primarily as between vendor and purchaser on 
sales and purchases, and have incidentally treated on 
the custody, inspection, and production of title deeds, 
both at law and in equity. The latter was especially 
rendered necessary by reason of the 3rd rule of the 
2nd section of the late Vendor and Purchaser Act, 
which enacts that the inability of the vendor to furnish 
the purchaser with a legal covenant to produce and 
famish copies of docimients of title, shall not be an 
objection to title in cose the purchaser will, on the 
completion of the contract, have an equitable tUle to ths 
prodv>ction of such documents. 

It has been my object to supply a work of as practical 
a nature as possible; and if, in the following pages, I 
have succeeded, however imperfectly, in contributing 
towards this end, I shall feel myself amply repaid the 
trouble I have taken in the compilation. 

In order to further the utility of the present work, 
an Appendix in a tabular form has been added, showing 
at a glance the nature of the evidence required in veri- 
fication of the instruments and facts usually occurring 
in an abstract of title, a short list of the searches and 
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inquiries proper to be made on a purchase, concluding 
with a selection of precedents of coyenants for production 
of deeds, and of such other documents a^ may occa- 
sionally be required in connection with the subject of 
which I have treated. I have to claim the usual indul- 
genoe of my profesrional brethren for any imperfectionB 
they may discover in the ensuing pages, and to thank 
my friend, Mr. 0. Woodward Wallis, of the Common 
Law Bar, for his kindness in perusing the proof sheets. 

W. A. OOPINGER. 

LiKOOLK OBAMBBBS, 

South King Slreety Manehetler, , 
AprU, 1875. 
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ON THE 



CUSTODY AND PRODUCTION 



OF 



TITLE DEEDS. 



CHAPTER I. 

ON THE CUSTODY OF TITLE DEEDS. 

1. Oenerdlly. 



Whebe the whole interest in an estate is absolutely Introductory 
vested in one and the same individual no question can *^^^'^**^^"'^* 
possibly arise as to the custody of the title deeds relating 
to such estate; but when it is considered what infinite 
variety of interests different persons may take in the 
same estate^ and that to this estate one set of title deeds 
only can belong, it will readily be surmised that nume- 
rous questions as to which of such persons is, for the time 
being, entitled to the custody thereof, may naturally 
arise. And the importance of the inquiry is the more 
apparent when it is remembered that the greater part of 
the landed property of this realm is the subject of a vast 
number of limitations created either by settlements, wills, 
or other assurances — limitations either to different persons 
for their joint interest, or to trustees for the benefit of 
others, or to one for life with remainder to others in 
tail or in fee ; or to mortgagees in fee, or for terms of 
years. 

B 



2 CUSTODY AND PBODUCTION OF TITLE DEEDS. 

Cap. I. Tide deeds are said to be incidental to the possession 

Title deeds of the estate, they go with the inheritance, descend with 

the posseBston i*' ^^^ V^^^ ^7 conveyance without being named (a). 

of the estate. They are not considered in law as chattels, but follow 

and are incident to the estate in the hands of the owner 

(b) ; the person in possession of the estate, and having 

therein a freehold interest, being prima facie entitled to 

\ their custody (c). But where a person grants a less estate 

I than he himself possesses, as for life, or in tail, the title 

! deeds belong to the grantor in whom the fee remains {d). 

Harrington v. The principle of the title deeds being incident to the 
Friee. possession of the estate was recognised in Harrington v. 

PiH4^ {e\ where the subject was fully discussed. In 1803 
A. sold and conveyed the estate in question to B. In 
1812 B. conveyed it to his nephew C, who in 1826 sold 
and conveyed it to D., the plaintiff. A., the original 
vendor, retained the deeds on account of a claim of quit- 
rents made by the lord of the Manor, which was after- 
wards settled. In 1824 C. brought an action of trover 
against A. to recover the deeds, and obtained a verdict, 
but the judgment was not docketted until 1827. A. 
avoided the execution of the fi. fa. in this action by 
absconding, and afterwards mortgaged the property to, 
and deposited the deeds with E., who had no notice of 
the previous transactions. The present action was brought 



(a) See Hooper y. RamshotUmf 6 Taunt. 14 ; Austin y. Oroome^ 1 Oar. 
& M. 653; Smiih v. Chichester, 2 Dni. & War. 393. 

(6) Strode v. Blaekbume, 3 Ves. 225; 2 Bl. Com. 428; Bro. ChaH de 
Terre, pi. 13 ; Plowd. 323; Lord Buckliurses Case, 1 Rep. 1. 

(c) Ford V. Peering^ 1 Ves. Jun. 72 ; Bowles v. Stewart, 1 Sch. & Ijcf. 
209, 223. 

(d) Vr, LeyfiMs Case, 10 Rep. 93a; 2 Ch. Ga. 42. That title deeds 
cannot be taken in execution upon a judgment at law, see Franciseq v. 
Nash, Co, temp. Hard. 53. And if a scrivener has deeds delivered to him, 
amongst which he finds one that conoems the interest of some other 
person, and delivers it to him, the Court will compel him to produce the 
deed ; Farriers Case, 1 Vent. 46. 

(e) 8 Bar. & Ad. 170; Wakefield v. Newton, 6 Q. B. 276; Smith v. 
Chiofiester, 2 Dm. & War. 393 ; Blunden v. Besart, ib. 405 ; MoleswortJt. v. 
EcMdns, 2 Jo. & Lat. 358; Petty v. Wathen, 7 Ha. 351 ; 1 De G. M. & 
Gor. 16 ; Watson v. McLean, 1 El. Bl. & El. 75. 
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GENERALLY. 3 

by D. against E. for the recovery of the deeds, and he . Cap. I. _ 
was h^ld to be entitled to a verdict, on the ground of the T 
general doctrine, that whoever was entitled to the land • 
was also entitled to the deeds affecting it ; and that this » 
legal right was not taken away by the neglect of B. in 
leaving the deeds in the hands of the vendor, that of the 
defendant being at least equal in not inquiring as to the 
possession of the lands before he lent his money. 

Upon the same principle where a purchaser paid a where pur- 
portion of the purchase-money for a leasehold estate, and ^J^!}.^ *^T* 
the vendor executed an assignment as an escrow, which, an escrow, 
with the title deeds, was left with the solicitor for both ^«?^^' «','^"5* 

' raise on deeds 

parties to be delivered to the purchaser on payment of more than 
the balance of the purchase-money, it was held that the ^^^^^^ 
vendor could not by the aid of the solicitor pledge the money, 
deeds to a third party, although an innocent one, for a 
sum greater than the balance due from the purchaser, 
because the deeds belonged to him (a). 

And where A. delivered to a conveyancer the deeds of Party not 
an estate, of which he was seized jure uxoris, in order ^^^3^^"' 
that the property might be conveyed to such uses as the property can- 
wife should appoint, and in default of appointment to a Sctimfe for^"^ 
son of the depositor and his wife in fee, and such con- deeds, 
veyauce was executed, it was decided that the depositor 
could not maintain an action of detinue for recovery of 
the title deeds, because he was no longer the owner of 
the property (6). 



The doctrine now established is that the immediate Thekmrne- .^^^^^j^,^^ 
freeholder has, both at law and in equity, a 'prima facie hoidir »r^rm!nf^,Zy«d^^ 
title to the possession of the deeds (c) ; he may maintain /ac3entitled^ yv ^ /" 

____^^^^^^^^^^^^^^^^^_^__^_______^_^__^_^_^_^^_^^^___^_^_____^____^____^__^__^____^_^ to tJ]^ deeciS. * '^'•.^ 

(a) Hooper v. RanuiboUom^ 6 Taunt. 14 ; Goode v. Burton^ 1 Ex. 189. 

(5) PhiUipi V. EobtTUon^ 12 Moore, 308 ; see Lighifoot v. Keane^ 1 
M. & W. 745. 

(c) Banbury v. Briscoe, 2 Ch. Oas. 42 : Ford v. Peering, 1 Ves. Jun. 76 ; 
Bowles ▼. StewaH, 1 »ch. & Lef. 209, 223 ; Strode v. Blackbume, 3 Ves. 225 ; 
KnoU y. Wise, 8 Yes. 323 ; Tmtrle v. Rand, 2 Br. C. G. (i50 : Harrington 
Y. Price, 3 B. & Ad. 170 ; Harper v. FouMer, 4 Madd. 129, 138. 
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Cap. I. 



The tenant 
in fee simple 
may give 
awav the 
deedfl. 

Grant of 
deeds to re- 
mainderman 
good a^^ainst 
tenant for life. 



an action of detinue against any person who withholds 
them from him after demand made (a), or he may main- 
tain an action of troyer (b), or may file a bill for the 
recovery of them (c). 

It is said that the title deeds are so absolutely the 
property of the tenant in fee simple that he may, if he 
please, sever the right to them from the possession of 
the estate, and may give them away from the heir even 
though the estate descend to him (d). So in a settlement, 
the grant of t\ke deeds to the remainderman would be 
good against the freeholder in whom by such settlement 
a life estate is vested {e). But where a tenant for life has 
parted with the deeds to persons not entitled to the land, 
and does not care about the title, equity will secure the 
title deeds for the remainderman (/). 



Ordinary 
devolution of 
title deeds. 



In the ordinary case of a grant or lease for life, or gift 
in tail with several remainders over, the title deeds belong 
to the tenant for life during the continuance of his estate, 
and after his death they will pass, together with the land, 
to the person next in remainder ; and upon the determi- 
I nation of the intermediate estates to the ultimate remain* 
derman in fee (p). 



Between As a general rule where there is a father tenant for life, 

for^hfe*and** and SOU tenant in tail, or in fee, and no interest in 
son in tail or Strangers, the title deeds will not be^ taken out of the 
in fee. ^ 

(o) Light/oot V. Keane, 1 M. & W. 745 ; Bobertson v. Showier, 13 M. & W. 
609 ; 2 D. & L. 687; Slater v. Damjerfleld, 15 M. & W. 263 ; Goode v. 
Burton, 1 Excb. 189 ; Newton y. BecJc, 3 H. & N. 220 ; AUwood v. Hey wood, 
1 N. B. 289. 

(6) Harrington v. Price, 3 Bam. & Ad. 170; Hooper v. Ratnebottomy 
6 Taunt. 14; DaviesY, Fcmon, 6 Q. is, 443; Bro. Abr. Fait^ pi. 86, 
Co. Ut 232. 

(e) Gamer v. Hannyngton, 22 Beav. 627. 

(d) Per Gawdy J., KeUack v. NichoUon^ Cro. EUz. 496; 10 H. 6, 20b ; 
Yin. Abr. FaU (Aa) 

(e) Ford v. Peering, 1 Vee, Jun. 72. 

(/) See Bro. Abr. Fait, pi. 86, Char, de Terre, 36. 
Ig) Bro. Chart de Terre, pi. 52 ; Dr. Leyfield^e Case, 10 Bep. 93a, 2 Ch. 
Ca. 42 ; Walwyn v. Lee, 9 Ves. 83. 
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GENERALLY. 

father's hands, unless there be some evidence of spoliation Cap. I. 
by him (a). * 

In the case of Ijori Lempder v. Lard Pom/ret (6), the 
Lord Chancellor said, the Court would not give so much 
relief against a father tenant for life, in fayour of his son 
tenant in tail as in case of a stranger ; nor would it order 
the deeds to be delivered up or taken out of his hands. 
And in Pyneerd v. Pyneent (e), upon a bill filed by a son 
remainderman in tail against his father tenant for life, 
to have the deeds taken out of his hands and brought 
into Court, Lord Hardwicke said, "As to the relief 
prayed, it is the first I ever saw of the kind ; such ap- 
plications have been made against a jointress by re- 
mainderman, and, upon agreeing to confirm her jointure, 
the Court have done it ; or where the remainderman is 
a stranger to tenant for life it may have been done, but 
not where it is under a settlement made by a grand- 
father, the father is made tenant for life without im- 
peachment of waste, and the son remainder in tail only, 
reversion in fee to the grandfather ; indeed, if there was 
evidence that the father was destroying the deeds, in 
order to better and enlarge his estate, the Court might 
then take care to put the deeds out of his power. But 
the Court in general is not very inclinable to direct the 
title deeds of a family, which are often very numerous, 
to be deposited in a master's hands, because, they being 
subject to mortality, the deeds are very often lost and 
mislaid, to the great detriment of families ; and, there- 
fore, I should think some third person, and secure place, 
agreed upon by all parties, would be a much properer 
depositary upon such occasions." 

ft 

(a) Wdb V. Webb, Dick, 296; Webb v. LymingUm, 1 Eden, 8; 
Jhincombe v. Mayer, 8 Yes. 320 ; CkurehiU Y. SmaU, cited 8 Yes. 322 ; 
Bowles V. Stewart, 1 Sch. & Lef. 209, 223. 

(6) Amb. 154. 

(c) 3 Atk. 571 ; eeelviey, Ivie, I Atk. 429 ; Crop v. Norton, 2 Atk. 74 ; 
Anoii. Glib. Eq. Bep. 1. 
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Cap. I. In the case of Warren v. RudaU (a), Wood, V.C., said 

Warry v. that the Court never interferes as to the possession of 
RMdau. (jeejg between a father tenant for life and a son entitled in 
remainder, though in the case of a stranger tenant for life, 
the Court will interfere, and where the deeds are in Court, 
will not (in opposition to him) deliver them out to 
the tenant for life. But in one case (t), as between a 
father and son and a mortgagee of the father's life estate, 
a deed was ordered to be deposited for the benefit of all 
parties. 

Deeds which If the purposes for which deeds have been deposited in 
depositetnn ^Jourt have been satisfied, on an application by the tenant 
(>)urt win be for life for delivery of them out of his hands, an order to 

to tenant f "r* ^^^ ^^^^^ ^iU be made (c). Of course, the tenant for 
life Bhewing life must show an undisputed and clear title. 

clear title. 

And a motion that the deeds might be retained in 
Court for safe custody where they have been brought into 
Court for another purpose, has been refused (d). Lord 
Northington, in the case referred to, observing that it 
was his opinion that the tenant for life should have pos- 
session of the deeds, except when brought into Court 
under an order of Court, for safe custody. And on this 
authority Lord Eldon, in Duncomhe v. Mayer (e), directed 
the title deeds of an estate to be delivered out of Court 
to the trustee, upon the application of the trustee and the 
tenant for life. 



(a) I John. & Hem. 1 ; eee Obuervations of Sfuart, V. C, in Taylor v. 
Sparrow, 9 Jur. (N.S ), 1227 ; and LangdaU v. Briggs, 8 De G. M. & G. 
391,416. 

(b) Crop V. Korton, 2 Atk. 74. 

(c) Webb V. Webb, Dick. 298; 1 Eden, 8; Strode v, Blavkbume, 3 Ves. 
225, 226; Duncomhe v. Mayer, 8 Ves. 320; Churchill v. Small, ib, 822; 
Banbury v. BrUcoe, 2 Oh. Gn. 42 ; Doe rl. Neale v. Samples. 8 Ad. & 
El. 151 ; eee Jenner v. Morris, L. R. 1 Ch. A p. 603. 

(d) WM V. Lord Lymington, 1 Edrn, 8. The cose of Hiekt v. Hicks, 
2 Dick. 650, does not appear to be of authoiity. 

(e) 8 Yes. 320 ; and Lord Redetidale in Bowles ▼. Stewart, 1 Sch. & Lef. 
20y, 223. 



GENERALLT. 

But where a suit was instituted for raising portions out Cap. I. 
of a settled estate, and pending the suit the tenant for Jeimerv, 
life took a number of the leases to Paris, which however 
he afterwards, under an order of the Court, brought 
together with the whole of the title deeds into Court for 
the purposes of a suit, and on the purposes of the suit 
being satisfied, and the portions raised by mortgage, he 
applied to have the title deeds and leases given up to 
him ; the mortgagees opposing, Vice-Chancellor Kindersley 
refused to make an order for their delivery. This 
holding was confirmed on appeal by Knight Bruce, L. J., 
on the ground that as the tenant for life had, on a former 
occasion, taken some of the deeds abroad, the delivery of 
them to him ought not to be ordered without the consent 
of the mortgagees ; but Turner, L. J., thought that they 
should be delivered to the tenant for life on his giving 
sufiicient security for their safe custody and production, 
and for returning them to Court when ordered (a). 

Where a suit is still pending relating to estates, and 
is being actively prosecuted, the Court will not order the 
deeds referring to such estates to be delivered to the 
tenant for life, but will allow them to remain, or placo 
them in the custody most convenient for the purposes of 
the suit {h). 

In one case {c) it was said that ** Every remainderman 
hath a right to come into Court, and pray the aid thereof, 
to compel persons to bring in the deeds and evidences 
relating to the isstate ; " but Lord Thurlow (d) laid it 
down that a remainderman had not any action at law or 
right in equity to take the deeds out of the hands of the 
tenant for life. 



(a) Jenner t. MorrUj L. B. 1 CJh. Ap. 603. 
(fe) Stanford v. EoberU, L. R 6 Ch. Ap. 307. 

(c) Reeves v. Reevet, 9 Mod. 128 ; JJixies v. Hilary, Gary, 26, 7 ; Bee 
2 Atk. 74 ; Smith v. Cooke, 3 Atk. 362. 
(rf) Knott V. Wite, cited 8 Yes. 322. 
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Cap, I. In cases between father and son, where the former is 

Between tenant for life and the latter entitled in remainder, as has 
life and vested l>©en already shown, the Court will not interfere, but where 
remainder- the remainderman in tail or in fee is a total strans^er to 

man a 

stranger. the tenant for life, and his remainder is immediately 
expectant on the life estate, the Court will order the deeds 
to be deposited for safe custody without evidence of 
spoliation (a). 

And the Court will make such order the more readily 
if the tenant for life be the person who would become 
entitled in fee if the settlement were destroyed (6). 

Where re- But where the remainder is contingent or too remote, 

contingent or ^^ there is an estate tail intervening, it may be said 
in the nature generally that the deeds will not be taken from the tenant 

thereof. ^^^ ^^^ 

Ivie V. Iffie, Thus in Ivte V. Ivie (o), the defendant, John Ivie, was 
tenant for life with remainder to his sons in tail male, 
remainder to George Ivie for life, remainder to his sons 
in tail male, remainders over. The plaintiff was the eldest 
son of George Ivie ; John Ivie, the present tenant for life, 
had then no issue living. Amongst other objects for 
which the bill was filed was that the title deeds should be 
taken out of the hands of the tenant !br life and deposited 
in Court. Lord Hardwicke agreed that this was the 
common practice in the case of a remainderman whose 
interest was expectant on a mere tenancy for life; but 
as there was in the case before him a contingent limita* 
tion to all the sons of John, and after that an estate for 
life in George the plaintiff's father, he thought the in- 
terest too remote to warrant such a" proceeding, and that 
as such limitations were extremely frequent, if such a 

(o) See 9 Mod. 132; 1 Aik. 431 ; 3 Atk. 382 ; 2 P. Wms. 476; 2 Ves. 
Sen. 611 ; 1 Vea. Jun. 76. 

(6) 1 Atk. 432. 

(c) 1 Atk. 429 ; Kod ▼. Ward, 1 Madd. 322 ; Southy v. Sionelioueey 2 Ves, 
610. 
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practice should be suffered to prevail the title deeds of Cap, i. 

half the estates in the kingdom might be brought into 

Court; besides, in the case before him, the first tenant 

for life was not the heir-at-law, but took by will as 

w^ll as the remainderman, so that there was no danger 

of destroying the deeds ; as there might have been in 

case he had been heir, in order to better his estate, and 

as there was no precedent of anything of the kind, his 

Lordship declared he would not make one, and therefore 

as to so much of the plaintiff's bill as sought to have the 

title deeds deposited in Court, he ordered the bill to stand 

dismissed* 

But in Ford v. Peering (a), where two of the defendants Ford v. 
had obtained possession of the title deeds, as executors of ^^^'"fl'- 
the person last seized, and set up a claim to the lands, 
having prevailed upon the tenant for life (by the curtesy) 
by threats to give up possession to them ; on a bill filed 
by the two co-heirs against all the parties to have the 
deeds delivered up to them, or deposited in some other 
place of safe custody, Lord Thurlow said, " What I go 
upon is this : tenant for life has not the title deeds, but 
he is charged with having delivered up possession under 
a notion of being afraid of a lawsuit by those who had 
no right, but as personal representatives of the woman, 
have got possession of the deeds ; and where tenant for 
life is satisfied, and does not care about the title, but the 
remainderman is not satisfied, the question is, whether 
the title deeds shall be left where they are, to the pre- 
judice of the remainderman; I think the Court must 
take some care for the security of the title deeds " (b). 

Lideed it may be laid down that in all cases in which Deeds in 
any remainderman can shew that there is danger of the ^ein^de- 

! fit roycd by 

(a) 1 Yes. Jnn. 72, 77 ; and see Smidh v. Cooke^ 3 Atk. 378. 

(6) So, if proper, the title deeds will be secured where the riglit to the 
remainder is in dispute, and a bill is filed to have it declared; Soutiiy v. 
Slonehtmtej 2 Yes. (510 ; PapiUon v. Voice, 2 P. Wnis. 470. 
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Ca p I. deeds being destroyed if they are left in the hands of the 

tL'nait for life tenant for life, he will be entitled to have them properly 
i^urrf. secured (a). 

Whi-ther re- It has been said that if only an estate for life be sub- 

TirsKJiier tn- gigting prior to a reversion in fee, the reversioner, npon 

on cooflrining Confirming the life estate, is entitled to have the deeds 

life estate. delivered ap to him. If such, however, be the ease, it 

would seem that the reversioner must undertake to defend 

as well as confirm the title of the tenant for life (b). But 

if there be any mesne remainder in tail, so long as there 

is a possibility of issue, the Court would not order them 

to be taken out of the custody of the tenant for life (c). 

Where the tenant for life under a settlement filed his 
bill against a party in possession of the title deeds, who 
claimed a charge under the settlement, seeking to have 
the deed of setthiment delivered to him ; Lord Nottingham 
said, " If tenant for life have a deed, whereby the reversion 
and inheritance is in another, he may at law detain the 
deed against the reversioner," and ordered that the settle- 
ment should be brought into Court for safe custody, and 
that both parties should have the use of it, with liberty to 
take attested copies (d). 

\ An equitable An equitable tenant for life is not entitled to the 

'" '■■"'■'■fl cu3to<ly of the deeds, as when the legal estate is vested in 

trustees upon trust to receive the rents and pay them over 
to the tenant for life («), 

A tenant in tail in possession is entitled to the deeda 



not uutitled. 



^L Alk 



rpb'iiliciii (if disiJa in the Miister'a Office, seo la re Ferrior, Carroa v. 
■■ rr/w. lhi,i,i V. l-.rrlM. I„ R, ;i Til Ap. 17.i. 

h) S,.o 1 Dttv, C.111V, 5SJ. {■■:) 2 Ell. Caa. Abr. 284. 

(d) I^rd iloiittiru V. Itri'eo', 2 Cli. Gas. 42 ; see Crop r. Abrton, 2 
Alk. 73. 
(r) Gainer v. Uanminiitna. 2! Thai. 630; but see Ladu LangdaU r. 
-' Jut. N.S. us-i: lui l„ J. 1.1,, a7. ^^ 
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and muniments belonging to his estate, and the Court of Cap. I. 
Chancery will order them to be given up to him (a). won entitled 

to deeds in 
preference to 

In Holham v. SomerviUe (6), Lord Langdale, M.R., held trusteeanniier 
that a tenant in tail in possession under a settlement was fol^ra^ng 
entitled to the possession of the deeds in preference to the portioJ^s. 
trustees of a prior term for raising portions, and con- 
sequently in preference to mortgagees claiming under 
them. The circumstances were these: — F. and W., as 
solicitors for the tenant for life, held the title deeds which 
afterwards passed into the possession of W. and C, their 
successors. The tenant for life died, and the estate then 
stood limited, first to F. and W. for 500 years to secure a 
sum of £2000 with remainder to trustees for 600 years to 
secure a jointure and portions, with remainder to A. B. in 
tail. A. B. being an infant, a suit was instituted on his 
behalf, in which the £2000 was raised on the security of 
the term. Upon that occasion F. and W. covenanted with 
the mortgagees to produce the title deeds from time to 
time, and not to part with them ; but they were relievable 
from the covenant on certain terms. W. and C. were soli- 
citors in the suit for A. B. ; A. B., upon coming of age, 
presented a petition for the delivery of the title deeds. 
And it was held that (independently of the covenant), W. 
and C. held the deeds for A. B., and not for the termors, 
but the covenant having been entered into for the benefit 
of the infant, F. and W. were not bound to part with the 
deeds until released from their covenant. It was further 
held, that W. was not entitled to hold the deeds for the 
trustees of the term of 600 years, or for any costs other 
than those of seeing himself properly released from the 
covenant, and that he had no right to require them to be 
delivered to a receiver who had been appointed in the 
cause. 



(a) PapiUon ▼. Fbtce, 2 P. Wms. 471 ; Tudor's L. C. in Conv. 2nd Ed. 
€59 
(6) 5 Beav. 360. 
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Cap. L But the tenant for life may be compelled to produce the 

Tenant for deeds for the benefit of the termor where the term of years 
to terim)r. ^^ precedes the life estate (a). 



2. Bettreen Trusted and Cestuis que trust. 

Bight to the In cases of conveyance taking effect by force of the 
deeds on con- gtatute of Uses, it is said, that the feoffees or releasees are 

veyanoes ' , ' 

taking effect entitled to the possession of the title deeds, because they 
statute*^ formerly belonged to the feoffees to uses in order that they 
Usee. might be enabled to defend the title to the land, and 

though now the Statute of Uses transfers the legal estate 
to the cestui que use, yet that it does not transfer the title 
deeds. This doctrine is very questionable, as feoffees to 
uses have only a seisin of an instant, and are never called 
upon to defend the lands, and it seems reasonable to 
suppose that where the statute transfers the legal seisin of 
the land from one person to another, it should also transfer 
the deeds relating to the title to such lands, as they must 
be utterly useless in the hands of a person who has no 
interest in the estate. The proposition, however, has the 
support of Mr. Sandars (6), and certainly appears to be 
sustained by the authority of the earlier ca^s (c), though 
doubted by Mr. Hargreaves in his learned note to Coke on 
Littleton (tZ). "The question however," says Mr. Jar- 
man (e), " always may be avoided by inserting an express 
grant of the deeds, and such grant should be made to the 
pu/rchaser himself, who is then qua cunque via data; for, if 

(a) Brig$torke v. Mantd^ 8 Madd. 47. 

(6) 1 Uses, 122 ; and Bee Gilb. Vsts, by Sng. 81n. 

(c) Estofie V. Vaugham^ Dy. 277a; Sacheverd v. Bagn<M, Cro. Elix. 
856, n. ; Earl of Huntingdon v. Mildmay, Cro. Jac. 217 ; Roll. Abr. FaiU 
(Z) 3 ; Stockman v. Hampton, Cro. Oar. 441 : Sir W. Jones, 377 ; FcfttV* 
Case, Noy, 145 ; Beynell v. Long Garth. 316; Venman v. Balt^ 9 B. Moo, 
693 ; Pentland v. Healey, Al & Nap. 164 ; Waricick v. Braddon, 3 Keb. 71 1 
see Whitfield v. Faussttt, 1 V»8. 387 ; Bead v. Brookman, 3 T. R 151 
Bolton V. Bishop of Carlisle, 1 Vee. 394 ; Jenkins v. Peace, 6 M. & W. 722. 

(d) Co. Lit. Ga ; Lord SJieJfidd^s Cote, Godb. 323. 

(e) 9 Conv. 89. 



r 
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it be made to a releasee to uses, who is not the purchaser, Cap, l 
the qnestion will arise whether such releasee is entitled to 
the custody of the deeds under the grant, or whether they 
pass with the estate to the cegtui que u&e by the operation 
of the statute. Where the release to uses, therefore, is 
made to the dower trustee, and not to the purchaser, (as 
it necessarily is when the latter is a conveying party), 
the grant of the title deeds should be removed from its 
ordinary position, and inserted in a separate clause, 
though this is not often done in practice." 

In almost every one of the cases cited relating to the 
point in dispute, the only questions before the Court has 
been as to making profert of the deed ; and also arose in 
the same way, and related, not to the muniments of title 
to the estate, but to the deed itseK under which the 
party claimed or justified — whether a covenant to stand 
seised, a feoffment, grant or release. It is extremely 
doubtful if originally the point as to the effect of the 
Statute of Uses on the deeds had come directly before the 
Court, whether the conclusion would not have been 
arrived at that the statute did transfer the deeds as well 
as the legal seisin. 

The 1st Section of the Statute of Uses (a) declares, 
that where any person shall be seised of any lands to the 
use of any other person, jmch other person having such 
use, shall from thenceforth be adjudged in lawful seisin 
estate and possession of such lands, &c., with their ap- 
purtenanceSf to all intents, constructions, and purposes of 
the like estate which they had in the use; and the 
estate, title, right, and possession, that was in the person 
so seised, shall from thenceforth be clearly deemed and 
adjudged in him that has the use, after such quality, 
manner, form, and condition, as he had before in the use. 
These words would surely seem sufficiently comprehensive 



(a) 27H€n. VIILc. 10. 



14 CUSTODY AND PRODUCTION OP TITLE DEEDS. 

Cap. I. to include the deeds which Lord Coke called " the sinews 
of the land," (a) and which the Lord Chancellor con- 
sidered in Strode v. Blackbume (h), not as chattels but as 
things which follow, and are incident to the estate in 
the hands of the owner. 

It is clear that, under a conveyance in which there is 
no reference whatever to the title deeds, the right of the 
grantee of the lands to such deeds would be only as 
incident to the estate he thereby acquired in the land. 
If, however, by such a conveyance the legal estate in the 
land, to which such right is incident, was by the 
operation of the above statute vested, not in the grantee 
or releasee to uses, but in the cestui que use, can it be said 
that such grantee or releasee would still acquire the 
same right to the deeds as he would have done if such 
estate had vested in him? Would it not be more 
reasonable to hold, that as the Statute of Uses transferred 
to the cestui que use the legal estate in the land, it also 
transferred to him such right to the deeds as was incident 
to that estate ? Otherwise, the effect of the statute on 
such a conveyance would be, that the right to the title 
deeds, which was incident to and should pass with the 
land, would, without any words of grant, be transferred, 
not to the party who took the legal estate in the land, but 
to one in whom no such estate was vested. Such a 
doctrine would be attended in practice with many incon- 
venient and embarrassing results. 

DeciBion that Notwithstanding the weight of authority adduced to 
refeS^to ""^ ^^^ contrary, the Court of Queen's Bench in Ireland, in a 
uses not late case (c), have at length put an end to any doubt by 

entitled to ox 

deed^. 

(a) Co. Lit. 6a ; 5 Kep. 74a ; 9 Rep. 17a. 

(6) 8 Ves. 225, and see Bro. Abr. Char, de Terre, 53 ; Harringitm ▼. 
Price, 3 B. & Ad. 170 ; Lord v. Wardle, 3 Bing. N. C. 680, per Tindj.l, C.J. ; 
Lard BuckhurU't Case, 1 Rep. 1 ; Newton v. Beck, 3 U. & N. 220; Goodt 
V. BuH(m, 1 Exch. 189, per Wolfe, B. 

(c) MaJone v. Minoughan, 14 Ir. 0. L, R. (Q.B.) 540 ; see Beece v. Tyre, 
1 De G. & S. 273. 
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deciding that where lands are conveyed by a deed Cap. I. 

operating under the statute, the grantee or releasee to 
uses is not entitled to the possession of the title deeds. 
In the case referred to, Mr. Justice Fitzgerald said, " I am 
at a loss to discover any good or sustainable ground — 
anything but the merest and purest technicality, to 
support the principles of those earlier authorities. No 
one could suggest a reason why they should be now 
maintained. They might have been supported at a time 
when it was supposed that the feoifee or releasee to uses 
retained in himself some estate, or possibility of an 
estate, or a scintilla jwiris, as it was called — when it was 
supposed that he might have to defend the estates and 
rights of those claiming under the contingent remainders 
created by the deed. But now the eflfect of the recent 
Act of Parliament (a) has been to destroy all necessity 
for the existence of the BcintiUa juris to support con- 
tingent remainders; and I defy any one at the present 
day to find out any good or sustainable reason — anything 
more than the purest and most whimsical technicality — 
to support the rtile that the right to the deeds remains in 
the feoffee or releasee to uses. All reason goes the other 
way ; the feoffee to uses now retains no estate or interest 
in the lands, the effect of the recent statute has been 
utterly to extinguish every shadow of interest or title 
which he may have had. His title is gone ; he has now 
no estate, title, or interest remaining ; and I am happy to 
say that the doctrine of the scintilla juris is now exploded. 
As regards the land, the feoffee to uses has now nothing to 
assert, nothing to defend ; and why he should retain his 
right to the feoffment, his right to the grant, his right to 
the release, his right to the deeds and muniments of 
title, I am at a loss to discover. But see, on the other 
hand, the inconvenience that would ensue from leaving 
the deeds in his hands. Suppose the feoffee dies, what is 
to become of them, if that old doctrine is to prevail? 

(o) 23 & 24 Yict. c. 38, b. 7. 



16 CUSTODY AND PRODUCTION OF TITLE DEEDS. 

Cap. I. To whom are they to go ? They cannot go to his heir ; 
for they could only go to him as following the lands, 
in case some estate 'in the lands devolyed on him ; but 
that cannot be, because the feoffee retained no estate 
whatsoever in the lands. Will they go then to the 
executor? For what purpose? He has nothing to 
defend Deeds are not mere chattels ; they are the 
inuniments of title to the lands ; and if they go neither 
to the heir nor to the executor, to whom are they to go? 
Then see who it is that wants the deedsT— the owner of 
the lands ; he has to assert his right, to defend his title. 
To him they are the very sinews of the estate — ^the thing 
without which he cajmot get on ; and are we to be told of 
so much importance, they are legally and equitably to 
remain in the hands of the feoffee or releasee. In that 
state of the authorities, although I am inclined to pay as 
much deference as any one to early decision, I think that, 
not only does modem precedent, principle, and authority, 
but the reason and necessity of the case, call upon us to 
decide that the party entitled to the possession of the 
deeds is the party entitled to the leuids." 

TniBtee A trustee having the legal estate will be entitled to 

eatate^tSed *^® custody of the title deeds, and also of the settlement 
to deeds. or other trust deed of which he is the trustee, the cestui^ 
que trust having merely a right to inspect and take 
copies of the deeds (a). As the deeds relating to the 
trust cannot be held by all the trustees (unless they are 
deposited with a direction not to part with them except 
on the authority of all), co-trustees have a right to 
commit the custody of the deeds to one of themselves. 

. Of course, if in a settlement the tenant for life has (as 
is more usually the case) a legal estate of freekoldy the 
deeds would belong to him during the continuance of his 



(a) Ex parte HMsworthy 4 Bing. (N.C.) 386. Rule extends to oases 
submitted to, and opinions of, counsel taken by the trustees at the expense 
of the trust estate, Wynne y. Humberston, 27 Beay. 421. 
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estate, and only those cases are referred to in which the Cap. I. 
trustee Has the whole legal interest in himseUl 

If there be any dsmger of spoliation, the Court would where danger 
immediately order the deeds to be deposited for safe ^[!?^^^*5^*^^ 
custody. The trustee holding the deeds is liable for into Court 
delivery up of them to the prejudice of the cestuis que 
trudy and he (if it appeared that he acted fraudulently, 
or under such gross negligence as ctmounted to con- 
structive fraud) would be decreed to make good cmy loss 
sustained by reason of his parting with them, or im- 
properly using them (a). In Evans v. BickneU (t), lands 
were conveyed upon the marriage of S. and E. It. to B. 
and T. and their heirs, in trust for the separate use of 
the wife for life, remainder to the husband for life, 
remainder to the children of the marriage as he should 
appoint, and if no appointment, then to the children 
equally. The settlement and the other title deeds were 
delivered to B., one of the trustees. B. upon some 
pretence by S., that he could gain credit in the way 
of his trade if he were permitted to show the deeds 
to the person about to trust him, was prevailed upon 
by S. and his wife to let them have all the deeds 
except the settlement, upon a promise to send them 
back in a few hours; but when B. applied for them, 
Mrs. S. admitted that she had them, but refused to 
deliver them up. It turned out that S., upon getting 
possession of the deeds, represented himself to the plaintiff 
that he was seized in fee of the premises, and being 
in possession of the deeds, made a mortgage to her in fee 
for £300, she having no notice of the settlement. A bill 
was brought by the mortgagee against B., the trustee, to 
compel him to pay all that the life estate of S. was 
deficient in making good the £300 and interest. Lord 

(a) As to whether eestuU que trust entitled to priority over equitable 
mortgagee of trustee without notice of trust, see Newton y. Newton, L. B. 
6 Eq. J 35 ; Joyce v. De Moleyns, 2 J. & Lat. 374, commented on, and see 
on appeal L. R. 4 Ch. Ap. 143; Beaih v. Credloch, L. B. 18 Eq. 215. 

(6) £ran$ v. Bidcneily 6 Vcs. 174. 

G 
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Cap. I. Eldon thought that the evidence of fraud was not quite 
suflScient, nor the degree of negligence quite so gross in 
this case as to render the trustee liable to make up the 
deficiency to the mortgagee. His Lordship, however, 
offered the plaintiff an issue at law, on the question of 
fraud or no fraud, and said, "I am not so perfectly 
satisfied that B. meant well, as to refuse that issue, if the 
})laintiff choose to take it ; but unless I am satisfied by a 
jury that there was such fraudulent intent, 1 shall dismiss 
the bill without costs, for there is negligence enough for 
me to say, he shall not have his costs*-" 

Where the legal estate is vested in a trustee, not for 
certain persons entitled in succession, but for cestuis que 
trust entitled absolutely in possession, the cestuis que trust, 
or if they are infants, their guardians, may file a bill to 
have the deeds delivered up to them (a). 

3. Between Mortgagee and Mortgagor. 

Mortgagee in A mortgagee in fee is entitled to the custody of the 
custody !^ ^ deeds, and ought always to get them into his possession (6). 
deodfl. Formerly it was thought that the fact that the mort- 

gagor had been able by possession of the deeds to effect 
another security alone sufficient in equity to postpone a 
prior mortgagee, \vho had neglected to take the deeds. 
And in Head v. Egerton, (c), the first mortgagee, who, 
ui)on the assurance that the deeds were in the coimtry. 



(a) Lewin on Trusts, 6t}i ed. 561, citing Smith, v. Faxier, V.C. Wood, 
18 July, 1852. 

(6) Austin V. Croome. Cor. & M. 653; Harrington v. Price, 3 B. & Ad. 
170 : Worlhington v. Morgan^ 16 Sim. 547, and tliercfore, probably, it is 
that tlie usmU decree in a foreclofiore suit contaiua no directions for 
delivery of tlie dot ds to the plaiuti£f (1 Y. & J. 121), cited 1 Dav. Conv. 
585. If, however, the deeda are not in the po8:<eij8ion of the mortgagee, the 
decree will order them to be delivered to him, at any rate if such a 
, direction were sought by the prayer of the bill IDclUoh v. WiUon, 8oton 
I on Decrees, 422). But if the mortgagee cannot in the foreclosure suit 
obtain the deeds, still, as Icgnl owner of the land, he mny recover them, 
either before or after foreclosure. 1 Dav. Cohv. 585. 

(c) 3 P. Wms. 2bO. 
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had neglected to insist upon having them, filed his bill C^-^ 

against a second mortgagee, who had taken the deeds, 

without notice of the prior mortgage ; the bill prayed, 

amongst other things, to have the title deeds delivered 

up to him from the second mortgagee, inasmuch as, 

by the first mortgage, he was the owner of the land. 

The defendant insisted that he was a mortgagee without 

notice, and as such entitled to hold the deeds until his 

mortgage debt was paid. The Lord Chancellor said, it 

was hard enough upon the defendant, that he had lent 

his money upon lands subject to a prior mortgage ; but 

he having no notice thereof, he would not add to his 

hardship by taking away from him the title deeds, unless 

the plaintiff would pay him his money ; especially in a 

case where the plaintiff had himself been in some measure 

accessory in drawing in the defendant to lend his money, 

by permitting the mortgagor to keep the title deeds in 

his possession, the delivery of which the plaintiff ought 

to have insisted upon when he took the mortgage. 

But if where it is apparent from the deeds themselves 
that the person pledging them has no interest therein, a 
person advancing money upon their mere possession 
would not be entitled to withhold the deeds from the 
rightful owner (a). 

And now direct fraud or gross and wilful neglect 
amounting to evidence of fraud must be proved against a 
mortgagee by him who seeks to disturb his priority (6). 

A legal or equitable mortgagee may lose his priority if 
he fail to obtain or inquire for (c), or, if having obtained, 
he give up without good reason (d), the possession of the 

(a) Jacktm y. Butler, 2 Atk. 306. 

(5) Evans v. BickneU, 6 Ves. 173 ; Hewitt v. Loosemorey 9 Hare, 449 ; 
15 Jur. lUl^ ; Bailey y. LermoTy 9 Price, 262, cited Fishor on Mortgages, 
847. 

(c) Bice y. Bice, 2 Drew. 73 ; Layard v. Maud, L. R. 4 Eq. 897. 

(d) Sec Ilerrick y. Attwood, 25 Btay. 216 ; 2 De G. & J. 21 ; as to what 

C 2 
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Cat. I. title deeds, because by the mortgagor's possession of the 
deeds, which are the evidences of title to the land, the 
subsequent lender is led to believe that the estate to 
which they belong is free from charge (a). 

But if the mortgagee has not neglected to inquire for 
the deeds, but has failed to obtfiin them through the 
fraud or neglect of the mortgagor (6), the mortgage^*, 
whether his security be legal or equitable, and even 
though the relation of solicitor and client subsisted 
between him and the borrower, will not be postponed to 
a person who, by reason of the mortgagor's possession of 
the deeds, has been induced to purchase or lend money 
on the security of the property. 

Right of mort- The right of the mortgagee of the whole estate of the 
^ato. tenant for life to the possession of the deeds will, like 

that of his mortgagor, be subject to the right of the 
remainderman to have them brought into Court, or 
otherwise secured, for the benefit of the persons interested 
in their safe custody, and entitled to inspect them (c). 

When mort- So a mortgagee is bound to produce a deed which his 

to produce"^ mortgagor was under an express or implied trust to pro- 

dueds. duce ; as if a lease be executed by both parties, of which 

there is no counterpart ; for snch a lease carries notice of 

an implied trust on the lessee's part to produce it at the 

good reaaoD. eee Peter v. BusseU, 2 Vem. 726, 1 Eq. Oa. Abr. 321 
Martinet v. Cooper ^ 2 Russ. 198 ; and see Allan v. Knight, 5 Harp, 272 
on flpp. 11 Jur. 627; Carter v. Carter, 3 K. & J. 617; 4 Jur. (N.S.) 63 
Pilcher v. Rawlins, L. R. 7 Ch. A p. 259, disapproving of last cited case. 

(a) At law the rightful owner of the land may recover the deeds in 
trover from a perison who lias lent monev on them without notice of a want 
of title in the depositor, notwithstanding negligence on the part of the 
owner, provided it does not amount to fraud : Harrington v. Price, 3 B. & Ad. 
170, cited Fisher on Mortgages, 847. 

(6) Penner v. Jemmett, 2 Bro. C. C. 652, n.: Boberts v. Croft, 2 De 6. & J. 1 ; 
3 Jur. (N.S.) 1069; 24 Beav. 223; Hunt v. Elmes, 28 Beav. 631; 7 Jur. 
(N.S.) 200; 2 De G- F. & J. 578; Hewitt v. Lobsemore, 9 Hare, 449; 
Eitpin V. Peml>ert<»i, 4 Drew. 333 ; 3 De G. & J. 547 ; 5 Jur. (N.S.) 55, 157; 
Jones V. Smith, 1 Ph. 244. 

(c) Bee Sug. 446 ; Garner v. Hannyngfon, 22 Beav. 627. 
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lessor's request, and the lessee's mortgagees are bound Cap. J^^ 

also. So if the assignee of the lessor require the pro- 
duction of the mortgaged lease in aid of an action on 
the coyenants (a). 

Where the tenant for life of the mortgaged estate was 
entitled, the mortgage being for a term, to hold the 
deeds, but had brought them into Court for the purposes 
of a suit, the Court refused to redeliver them without the 
mortgagee's consent, on the ground that he had previ- 
ously taken some of them out of the jurisdiction ; Turner, 
L. J., thought they ought to be redelivered to the tenant 
for life upon his giving security for their safe custody on 
the estate, and for their production and return into Court 
if ordered (6), 

mi A . Mortgagee of 

The mortgagee of a remainderman who has a vested a remaiudor- 
(but not of one who has only a contingent (e) ) interest, °^°' 
and whose title is clear and free from reasonable cause of 
litigation, may sue the tenant for life for production and 
inspection of the title deeds ; and if it be suggested that 
the production is required for an improper purpose, the 
burden of proving the assertion lies on the person who 
resists the production (d). 

It appears that for want of a special grant of the Effect of omig- 
deeds the mortgagee may lose his right to them, where ^f*?e^^^* 
they have come into possession of a person who has an mortgage. 
interest in the estate to which they relate ; and therefore 
the general practice of omitting all mention of the deeds 
in certain securities is open to observation. 

In the case of Yea v. Field (e), a purchaser of a small Yea v. Field. 

(o) Doe d. Morris v. Boe, 1 M. & W. 207 ; Ball v. Margrave, 4 Beav. 
119. 
(6) Jenner v. Morris, L. R. 1 Ch. Ap. 603. 

(c) Noel V. Ward, 1 Madd. 322. 

(d) Davis v. Earl of DysaH, 20 Beav. 405 ; 21 Beav. 124 ; 1 Jur. (N.S.) 
743 ; Pennell v. Earl of Vysart, 27 Beav. 542. 

(e) 2 Term R. 708. 
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Cap. L part of an estate the greater portion of which was then 
in mortgage, took a covenant from the vendor to produce 
the title deeds whenever it should be necessary. After- 
wards the purchaser took an assignment of the mort- 
gaged premises and had all the deeds delivered to him 
with the assignment. He then assigned the same mort- 
gage to a third person not specially mentioning the 
deeds ; and it was held that such third person could not 
maintain trover against him for the deeds. It was justly 
argued on the part of the transferee of the purchaser and 
mortgagee (the plaintiff) that though no mention was 
made of the deeds in the assignment, yet as they came 
into the defendant's possession, not as vendee of the 
other premises, but as assignee of the mortgage, and as 
he had assigned the mortgage to the planitiff, he ought 
to have the deeds delivered over ; but Lord Kenyon 
considered that, although at the time of the purchase 
the defendant had no right to the possession of the 
deeds, yet since that time they had by accident come 
into his possession, the plaintiff could not recover them 
from him ; that to entitle the plaintiff to recover, he 
should have a better right to the deeds than the defen- 
dant, but in the assignment to him there was no grant 
of them (a). 

And this doctrine has been since recognised in a later 
case (J), where it was laid down, that though the mort- 
gagee for a term, under a security in which the deeds 
were expressly mentioned, heaving no other interest in the 
estate, was bound to deliver the deeds to an assignee of 
the mortgage, yet not having done so, and having after- 
wards delivered them to the mortgagors, the latter might 



(o) "The pArticular decision in the case of Yea y.' Field,*' says Mr. 
Preston, ^Ms not easily reooncileahle with those first principles of law 
which flow from the rules of commutative justice, or with the pnrticular 
maxim, quod meum est nne facto sive de/ectu meo amitti vel in alium tranS' 
ferri rum potest. The decision is teuable only on the ground that the 
property in the deeds was not fixed, but ambulatory, leaving the property to 
the law of nature, ^t eapit iUefacit:'* 2 Prest. Conv. 2ud cd. 4GC. 

(6) Daviea v. Vernon, 6 Q. B. 443 ; 8 Jur. 871. 
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lawfully retain them in respect of the equity of redemp- Cap. I. 

tion, even against a subsequent mortgagee of the fee in 
whose security they were not expressly mentioned. 

K the mortgage deed be delivered by the mortgagee to Effect of 
another person, with the object of transferrins: to him the <l«lijery of 
debt, though the delivery be ineffectual for that purpose, witii obj.rt of 
the deed cannot be recovered at law by the mortgagee's *'*^^«"ing 
executor ; the transaction being treated as a gift of the 
document, of which the donee may avail himself as far as 
he can (a), but in equity it is treated as ineffectual, and 
the deed will be ordered to be delivered up {h), 

A mortgagee for a term of years is not entitled to the Mortgagee for 
custody of the deeds relating to the freehold either before e^^^^^ 
or after foreclosure, for they belong to the freeholder (c), deeds. 
except under a special contract, and therefore it is usual 
for the mortgagor in every mortgage for a term of years 
to covenant to allow the mortgagee to retain the deeds as 
well before as after foreclosure. 

In Opie V. Oodolphin (d), which was a mortgage for 
500 years, the mortgagee, at the time of the mortgage, 
having notice that the plaintiff had a contingent interest 
as devisee of a term of years on a legatee's dying without 
issue. On this interest coming into possession, the plaintiff 
filed a bill for discovery of writings, and to have the 
mortgage deed delivered up. The defendant insisted it 
was hard enough to lose his money, and that the plaintiff 
ought not to force the writings from him too, especially 

(n) Barton v. Gainer, 3 H. & N. 887. 

(6) Searle v. Low, 15 Sim. 95. No order will be made for inspection 
of the deeds by strangers to the snit, with whom the mortgagor is in 
treaty for a loan, to emible him to pay off the mortgage : Darner v. Earl of 
PcrtarUngton^ 15 Sim. 380 ; but ** a fair mortgagee," as Lord Hardwicke 
says (2 Atk. 332), ** will not deny an inspection of deeds in his hands when 
he has notice to be pnid off." 

(c) Wiseman t. WetUand, 1 Y & J. 117; Barjter v. Faulder, 4 Ma^ld. 
129 : see Opie v. Oodolphin, Prcc. Ch. 548 ; Jenner v. Morris j L. R. 1 Ch. 
Api 603. 

(d) Prec. in Ch. 548. 
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Cap. I. the mortgage deed, wherein was a coyenant for payment 
of the mortgage-money, and wherein he might possibly 
recover in damages. But the Court decreed that the 
writings should be delivered up to the plaintiff, for the 
writings followed the estate; but would not oblige the 
defendant to deliver up the mortgage deed, for the 
reasons before urged. 

** In some cases, also," says Mr. Fisher (a), " the mort- 
gagor himself may be either not entitled to the sole 
possession of the deeds, or may be bound to retain them 
in his own custody. The first in the case of tenants in 
common and joint tenants, as where although the deeds 
were in the hands of a cestui que irtist, the estate was 
vested in the trustees, and was subject to a term for 
securing a jointure and portions (h), or the case may be 
such that the possession of the deeds is not legally 
incident to the estate of the mortgagee, as where he 
is reversioner, and the deeds are held by the tenant for 
life (c), or where (d) the security was made by trustees in 
part execution of a trust to raise a larger sum and for 
other purposes, for which possession of the deeds was 
absolutely necessary ; so that without a breach of trust 
they could not have parted with them. In none of these 
cases can the legal mortgagee be blamed for not obtaining 
possession of the deeds." 

Bight of mort- A mortgagee is not compellable to produce his title 
g^oe to resifit deeds before he has actually received his money, nor can 
his title deeds he be Compelled to deliver them up on payment into 
until pay- Court of the largest sum that can be due (e). If, there- 

(a) On 'Mortgages,' 849. 

(b) Fonbl. Eq. 166, n., per Lord Eldon, 6 Ves. 190 ; Farrow v. Rees, 4 
Beav. 18; see Carter v. Carter , 3 K. & J. 647; 4 Jur. (N.8.) 63; see 
CoUam v. Eastern Counties Railway Company^ 6 Jur. (N.S.) 1367. 

(c) TourU V. Rami 2 Bro. C. 0. 649. 
{d) Harper v. Fatdder, 4 Mad. 129. 

(e) Senhouse v. Earl, 2 Ves. 450; Sparhe v. MofUriou, 1 Y. & C. 103; 
PosOethioaite v. Blythe,2 Swan. 256; Brovme v. Lochhart, 10 Sim. 420; 
Greenwood v. Rothwell, 7 Beav. 293 ; 13 L. J, Ch. 226. 
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fore, a mortgagor or anyone interested in the equity of Cap. I. 
redemption, desires to inspect his mortgagee's title deeds, 
the mortgage not being disputed, and the mortgagee 
admitting the title to redeem, he can only see the deeds 
upon redeeming the mortgage (a). Nor can a mortgagee 
be called upon to state over what part of an estate his 
mortgage extends, as that would be stating the contents 
of his title deeds (h). 

Even if the validity of the mortgage be disputed, or it Even if 
be sought to set it aside on the mare allegation of fraud, mortg^w in 
without an allegation that the deed, if produced, would dispute, 
disclose the fraud, and without any other special case for 
production being made, the mortgagee who denies notice 
will not be ordered to produce his security for the inspec- 
tion of a person claiming to redeem (c), notwithstanding 
that by his answer the defendant has for certainty craved 
leave to refer to the document when produced (d). 

But a mortgage deed may be ordered to be produced in what cases 
where from admissions in the answer, or other circum- c^j^fied to 
stances, the Court considers that there is a suspicion of produce 
fraud («), and if a mortgagee takes a conveyance of the 

(a) Bentinck v. WiUinchf 2 Hare, 8; Brovone v LodiJiari, ttupra ; 
GiU Y. Eytm, 7 Beav. 106 ; Greenicood v. BotkioeU, %b. 291 ; 13 L. .). Oh. 
226 ; G(b9(m v. Hemtt, 9 Beav. 293 ; Dendy v. Cro>*8, 11 Beav. 91 ; Jones y, 
JoTtes, Kay, Ap. vi ; Cannock v. Jauncery, 1 Drew. 807 ; Lewis v. Datis^ 
17 Jur. 253 ; Hovoard v. Bohinson, 4 Drew. 526 ; BrtdguxUer v. De Winton, 
33 L. J. Ch. 238 ; Freeman v. Butler, 33 Beav. 289 ; Lockett v. Cary, 10 
Jur. (N.S.) 144: Patch v. Ward, L. B. 1 Eq. 436; Chichester v. Lord 
Donegal, ib. ; 5 Gh. Ap. 497. 

(6) Addison v. Walker, 4 Y. & 0. 447. 

(c) Crisp V. Platel, 8 Beav. 62 ; Dendy v. Cross, 11 Beav. 91 ; Bassford v. 
BUxkedey, 6 Beav. 131 ; PerraU v. BaOand, 2 Gh. Ca. 73, 135, 6. 

{d) Howard v. BoMnson, 6 Jur. (N.S.) 136 ; 4 Drew. 522. 

(«) GiU V. EytMiy 7 Beav. 155; Bassford v. Blakesley, supra; Davis v. 
Parry, 4 Jur. (N.8.) 431 ; see PaU^ v. Ward, L. R. 1 Eq. 436; NeaU v. 
Latimer, 2 Y. & C. 257 ; 11 Bligh (N.S.>, 112 ; 4 01. & Fin. 570 ; PhiUip v. 
Evans, 2 Y. & 0. 0. 0. 647 ; Huni v. Elmes, 5 Jur. (N.8.) 645 ; Kennedy v. 
Green, 6 Sim. 6. But when no interest is shown, and the liabilitv to 
disclosure is contested, even the statement of the substance of the deed 
gives no title to production : Glover v. Hall, 2 Ph. 484 ; and see /Sampson v. 
Swettenham, 5 Madd. 16 ; Tyler v. Drayton, 2 Sim. & Stu. 309 ; Uoyd v. 
WaU, 10 Sim. 103. 
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Cap. I. equity of redemption from a trustee, with notice of the 
trust, he must produce the conveyance in a suit by the 
cestui que trust for redemption, though one of the trusts 
was for sale (a). 

Where the suit was to set aside a conveyance of an 
equity of redemption, the plaintiff alleging that the deed 
was originally deposited by way of equitable mortgage, 
but had been returned on the discharge of the mortgage, 
after which the defendant had regained possession of it ; 
the defendant, not claiming his privilege as a mortgagee, 
but denying that there had ever been a mortgage, was 
ordered to produce the deed (i), though if he had 
claimed his right, he would have been protected. 

In Sercy v. Ferrers (c), a person who had mortgaged 
the estate and delivered the title deeds to the mortgagee, 
but retained copies of the deeds, was ordered to produce 
them at the instance of a party who claimed an interest 
in the estate against him, although the mortgagees were 
not parties to the suit ; &nd in another case {d\ it was 
decided that the mortgagor could not take advantage of 
the mortgagee's privilege, to prevent him from giving 
evidence of the contents of the mortgage. Though a 
mortgagee who submits to be redeemed cannot be called 
upon to produce the mortgage and title deeds, except on 
payment of the moneys due on the mortgage, he must 
produce all accounts and vouchers in his possession re- 
lating to his security (e). 

In sale under jj^ j^i administration suit, where a sale of the estate is 
gagees muat ordered, mortgagees are bound to produce the deeds for 
produce deeds ^^ purpose of comparison with the abstract ; and in a 
with abstract case where they had consented to the sale, and were to be 

(o) Smiih V. Barnes, L. B. 1 Eq. 65; 11 Jur. (N.S.) 924. 

(b) Jones v. /o»e«, Kay, Ap. vi. (c) 4 Bcav. 97. 

Id) Marston t. Downesy 1 Ad. & El. 81. ; 

» (<j) Oihton V. Bewitiy 9 Beav. 293; Freeman v. Duller, 33 Deay. 289; 
see Owen v. A'f<*«>n, 3 El. & El. 602. 
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paid off out of the purchase-money, and the transaction Cap. I. _ 

could not be completed until delivery of the deeds, it 
was held that they must bring into Court the deeds 
which should not be delivered out without notice to 
then^ (a). So, too, where the tenants of lands sold under 
a decree refused to give copies of the leases under which 
they claimed to hold the lands, the Court ordered them 
to produce their leases to the attorney for tho plaintiff, to 
enable him to take compared copies thereof ; and some of 
them having disobeyed that order, the Court, upon the 
parties in the cause and the purchaser undertaking to 
confirm the leases, ordered an attaehment to issue against 
the tenants so refusing, the same not to issue, if the 
tenants produced their leases, and permitted copies 
thereof to be taken (b). 

If the deeds are stolen or are otherwise mislaid, not by .Whether corn- 
reason of any wrong or negligence on the part of the mort- b^^^e'to^ 
gagee, his security is not thereby affected as against the mortgagor 
mortgagor, and the rule seems formerly to have been that tuie°de«i8. 
under any circumstances he was not liable to make any 
compensation to the mortgagor for the injury to the title, 
though in a reconveyance he was bound to give the 
mortgagor an indenmity against being called upon to 
pay over again the mortgage-money and interest. But 
now, should the mortgagee have destroyed the deeds in- 
advertently (c), or lost them negligently (d), he will be 
compelled, at his own expense, to procure attested or 
office copies of such as can be thus replaced, and make 
compensation for the injury done to the title by the loss 



(o) Livesey v. Harding, 1 Bcav. 343; sec further lAddell v. Nort'm, 
Elay, Ap. X-L 

(6) 8eott Y. MtOerj 6 Ir. Eq. R^p. 120 ; see Doe v. Slightj 1 Dowl. P. 0. 
163 ; Blakey v. Porter, 1 Taunt. 386 ; King v. King, 4 Taunt. 666 ; Perry 
V. Mchcison, 1 Moll. 72 ; McTmnerheny v. Kdly, Kq. Kx. June 22, 183i), 
citi'd note to Scott v. Miller, 8upra ; see BeynMs v. Reynolds, 6 Ir. Eq. 
Bep. 75. 

(e) Hornby v. Mateham, 16 Sim. 325. 

(d) Lord MidkUm v. Eliot, 15 Sim. 531. 
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r Cap. I. of the originals (a). And in the case of loss of the 
title deeds in a redemption or foreclosure suit, the Court 
will direct an inquiry according to the circumstances as 
to what deeds or documents were delivered to the mort- 
gagee, and whether they are existing or lost, or in the 
power of the mortgagee to produce, or what has become 
of them (J). If certified to be lost, or known to have 
been destroyed by the mortgagee, an inquiry will be 
directed as to what indemnity or security ought to be 
given in respect of the loss (c), and also as to what ought 
to be allowed as a sufficient compensation for the damage 
done to the estate by the loss or destruction of the 
deeds (d), which compensation is given in respect of the 
expense to arise on future dealings with the estate, in 
getting office copies, copies of the decree and other pro- 
ceedings in the suit, which must thenceforth form part of 
the title ; and not as speculative damages (e) for injury 
occasioned by the absence of the deeds at a sale ; and the 
amount of the compensation will be set off against the 
principal and interest due on the security (/). 



Effect of loes A mortgagee will not be allowed to sue the mortgagor 

m rt^^^^^on ^P^^ ^ bond given as a collateral security, if he has 

his coUftteral put it out of his own power to restore the title deeds on 

Becunty. ^ reconveyance. Thus in Schoole v. Sail {g\ the plaintiffs 

having obtained possession of the mortgagor's title deeds, 

lodged them in the hands of an attorney, who claimed a 

lien on them for business done for the mortgagee, and 

refused to give them up. On the application of the 



(a) Where the value of the mortgaged f state was 20,0001., and the 
amount of the mortgage debt about 9,3002., the sum of 500Z. was propnsr^d 
and approved of as a proper compensation for the loss of the title deeds 
and documents : Hornhy y. Matcham, 16 Sijn. 825. 

(6) SmWi V. Bicknett, cited 3 Ves. & B. 61 ; Stokoe v. Sdbson, ib, ; 
Bentinck v. WiUineh^ 2 Hare, 1 ; iMcraft v. Hite^ cited 2 Hare, 14. 

(S) Lord Midleion v. Eliot, 15 Sim. 637. 

((0 Hornby v. Matcham, 16 Sim. 325 ; 12 Jur. 825. 

(c) Broum v. SetoeU, 11 Hare, 49 ; 17 Jur. 708. 

(/) Fisher on Mortgages, citing above cases, p. 1033. 

((/) 1 Sch. & Let. 176. 



BETWEEN KOKTGAQEE AND MORTGAGOR. 29 

mortgagor, the mortgagee was restrained from proceeding Cap.L 
at law upon his collateral security. Lord Sedesdale 
saying that the mortgagor had a right not to be obliged 
to pay the money on his bond, if he was in danger of not 
getting back his title deeds, and that the mortgagee 
could have nothing but on condition of reconveying 
and giving up the title deeds which he had received. 
His Lordship said he remembered a case where the mort- 
gagee died without any heir who could be discovered, 
and the Court restrained the executor of the mortgagee 
from proceeding at law to compel payment of the money, 
there being no heir at law who could re-convey ; the 
money was ordered into Court imtil the executor should 
find the heir, and the cause remained some years in 
Court, until at length it was thought worth while to get 
an Act of Parliament to revest the estate on an allegation 
that the heir could not be found, and the Crown giving its 
consent (a). 

It is said (h) that if the mortgagor comes with the Inspection at 
money to the mortgagee, or to the time and place ^^^^^^^ 
appointed, he has a right to require a production and mortgage 
delivery of the mortgage deed, and to have it delivered ^^Hed to 
up to him, as the production and delivery of the mort- mortgage 
gage deed is the proper evidence to the mortgagor that 
the mortgagee has not assigned the mortgage to any 
other person, but has the right to receive the money. 
Suppose the mortgagee has received the money from a 
third person, and assigned over and delivered the mort- 
gage deed to the assignee, and then calls on the mort^ 
gagor, who is ignorant of the assignment, for the money, 
and he pays it without requiring to have the mortgage 



(a) An injunction to stay proceedings at law was awarded, and it was 
referred to the Master to take an account of what was due for principal, 
interest, and costs, amd the costs of the proceeding at law ; and that the 
money should be paid into the bank, to remain until the title deeds were 
secured, and a reconveyance could be bad. 

(6) * Gases and Opin.' vol. ii. p. 52. 
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Cap. I. deed delivered up, most certainly the assignee can have 
no benefit of the mortgage, nor compel him to pay it 
over again, though the original mortgagee who received 
the money is become insolvent. But this is confined to 
the " discovery of the mortgage deed ; for the mortgagor 
has not a right to annex a condition to the payment, that 
the mortgagee shall execute an assignment; because it 
frequently happens that a proper assignment or re- 
conveyance cannot be prepared without an inspection of 
the title deeds in the mortgagee's hands ; and it is under- 
stood, that a mortgagee is not compellable to produce the 
title deeds before he has actually received his money ; 
for otherwise, under pretence of repayment, the mort- 
gagor may look into the title deeds with a view to discover 
faults and defects in the security ; but the mortgage deed 
itself, which puts him in the character of mortgagee, and 
without which he cannot resist the reproduction of the 
title, must always be open to the inspection of the mort- 
gagor, that he may know his right to redeem. It follows, 
therefore, that when the mortgagor comes to pay his 
money, either to the mortgagee himself or to his agent, 
at a time and place appointed, he has a right to expect 
to find the mortgage deed there, and that it shall be 
ready to be delivered to him when the money is paid ; 
and when that has been done he has a right to call for 
the title deeds to enable him to prepare a proper assign- 
ment, and to call on the mortgagee to execute it after- 
wards. The mortgagor is in no danger in paying the 
money, upon receiving the mortgage deed without an 
assignment; because the mortgage and the receipt to- 
gether, will always, show what the debt is, and that the 
debt is satisfied; and from thenceforth the mortgagee 
becomes a trustee for the mortgagor of the legal estate. 
This doctrine was admitted in an anonymous case in 
Moseley (a), and subsequently in the case of Ex parte 
Caldecott (b), but doubted by Sir L. Shadwell, V.C, who 

(tt) 240. (b) Mont. 55. 
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in one case (a) refused to compel the production of the ZZ ^^^ l- ♦ 

mortgage deed even to a devisee of the mortgaged 

estates who was ignorant of the particulars of the security 

on the ground that the mortgage deed itself was in fact 

as much the title deed of the mortgagee as any of the 

earlier deeds under which the property was held ; indeed 

it is often, as in the case of mortgages for terms or by 

remainderman, the only title to or evidence of the 

security. 

But in Patch v. Ward, Stuart, V.C, laid it down iis- Patch v.Ward. 
tinctly that the rule that a mortgagee is not bound to 
produce his title deeds, does not extend to the mortgage 
deed itself, and that a mortgagee is bound to produce the 
mortgage deed for the inspection of the mortgagor, on 
the ground that the mortgage deed is as much evidence 
of the mortgagor's title to redeem as it is to the mort- 
gagee's estate (b). And this opinion of Vice-Chancellor 
Stuart has been since confirmed by the Lords Justices in 
an appeal in bankruptcy (c), they holding that the case 
of Ex parte CaJdecott is an authority for ordering pro- 
duction of the mortgage deed in bankruptcy under 'the 
powers of the Bankruptcy Act, 1861 (d). In the case 
referred to, the creditor of a debtor who had executed a 
registered deed, not passing any property, but containing 
a covenant to pay the debts by instalments, summoned 
another creditor to be examined, and called upon him to 
produce a mortgage deed which he held on part of the 
debtor's property, and the production was enforced. 

The circumstances of the case of Patch v. Ward were 



(a) Browne v. Lockhart, 10 Sim. 421 ; and see CrUp v. Plately 8 Beav. 62 ; 
Dendy v. Cross, 11 Beav. 91 ; Gill v. Eyton, 7 ib. 155 ; Leuna v. DavieSy 
17 Jut. 253 ; see Beaumont v. Foster, 5 L. J. (N.S.) Ch. 4 ; M^Cornb v. 
, ib. 2. 

(6) L. R. 1 Eq. 436; seeDuncombe Y.Davis, 1 Hare, 189; and Wigram 
on * Dine; 244. 287. 

(r) In re Mark's Trwt, L. K. 1 Ch. Ap. 429. 

{d) 24 & 25 Vict. c. 134, s. 189. 
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Cap. I. 



Whether 
owners of rent 
charges and 
annuities 
entitled to 
deeds. 



Leasehold 
title deeds. 



Bight to the 
possession of 



her jointure confirmed (a). And so will a dowres8(J). 
But a tenant by the curtesy is not liable to have the 
deeds taken from him (c). 

Neither the owner of a rent-charge created by a deed 
conveying the land (d), nor of an annuity charged on 
land, is entitled to the deeds (e). But the counterpart 
of a feoffment or conveyance on which has been reserved 
a chief or other rent passes to the grantee on an assurance 
of such rent. Yet this was doubted in an old case where 
a rent reserved upon a feoffment was sold, for it was there 
considered by a majority of the Justices that the counter- 
part of the deed of feoffment did not pass to the grantee 
of the rent, because it was not the original deed by which 
the rent was created ; the Chief Justice, however, on the 
contrary, thought that the counterpart waited upon the 
interest, and was good evidence of it (/). 

The law as regards title deeds of leasehold property is 
the same as that relating to freehold estates ; the original 
lease and all subsequent documents relating to the title 
belonging to the persons for the time being in whom 
the legal estate in the lease is vested ; but they have no 
claim to any of the deeds of the freehold title (ff). 

An executor may hold the deeds until all debts of the 
testator have been paid and the personal estate cleared. 

The lessor and lessee appear to be equally entitled to 



(a) Serihouse v. Eati, 2 Yes. 450 ; Leech v. Trollop, ih. G62 ; Chamberlain 
V. Knapp, 1 Atk. 52 ; 2 Yes. 450 ; 1 Yes. jun. 76 : Pttre v. Petre, 3 Atk. 

511. 

(b) Per L. 0. in Tourle v. Rand, 2 Bro. 0. C. 652 ; see Bedditigford's 
case, 9 Rep. 16 ; Cro. Eliz. 367 ; Hob. 199 ; Dyer 250a ; Burdon v. Burdon, 
1 Balk. 252, S. G. Show. 271. 

(c) See Ford v. Peering, 1 Yes. J. 76 ; 10 Eep. 94 ; Co. Lit. 226o. 

(d) See Whitfield v. FauMet, 1 Yes. 394. 

(e) Harper v. Faulder, 4 Mad. 129, 138. 
(J) Sutcliffe V. Chnettihle, Yelv. 223. 

(g) WiMvian v. Westland, 1 Y. A J. 117. Harper v. Fafdder, 4 Mad. 
129. 
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the custody of an expired lease ; for, whether the term Cap^ I. 

has come to an end by effluxion of time or by forfeiture, ^^ expired 
the lessee for the time at least will have a right to keep ^^ 
the deed, since he may have occasion to use it in an 
action of covenant against the lessor ; but after a con- 
siderable interval it will frequently be found in the 
lessor's possession, and constituting one of the muniments 
of his title (a). It has, however, been laid down that 
upon the determination of either an estate for years, for 
life, or in tail, the original deed created such estate as 
well as the counterpart (both of which make but one 
deed in law), will belong to the lessor, or donor, or 
his heirs (&). 

An expired indenture df apprenticeship remains some- Apprentice* 
times with the master, sometimes with the apprentice ; ^^^^ *^* 
but the apprentice appears to have the strongest claim to 
it(c). 

As to the general property in the abstract, while the Abeiract of 
contract is open, it is neither in the vendor nor in the ***^®' 
purchaser absolutely: if the sale go on, it becomes the 
property of the purchaser; if off, the property of the 
vendor. In the meantime the purchaser has the tem- 
porary property, and a right to keep it, even if the title 
be rejected, until the dispute be finally settled, for his 
own justification, in order to shew on what ground he did 
reject the title (d). He has a right to retain it also for the 
purpose of taking counsel's opinion upon it — for the pur- 
pose of further investigation of the title, and of preparing 
the conveyance or other assurance therefrom. But when- 
ever the purchaser finally rejects the title, and rescinds the 

(a) HaU V. BaU, 3 M. it Gr 242, 253; 3 Scott, N. R. 577; Pl^xton v. 
Dare, 10 B. & C. 17 ; 5 Man. & R. 1 ; Elworihy v. Sandford, 34 L. J. Ex. 
42 ; 3 H. & C. 330 ; 72. v. h'oHh Bedbum, Cnld. 452 ; per BuUer, J. ; Doe v. 
Keeling, 11 Q.B. 884. 

(6) Co. Lit. 229a ; Bro. FaiU, pi. 51, HS H. 6 25 ; Bro. Chart de Terre, 
pi. 47, 38 H. 6, 24 ; Vin. Abr. Fah, 2 1 Rep. by Thos. & Eras. 7, n. (o;. 

(c) See HaU v. Ball, 3 Man. & (ir. 247. 

Id) Riiberts v. Wyntt, 2 Taunt 2.;8. 

D 2 
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Cap. I. contract^ and there is no dispute as to the right of the 
purchaser to so reject the title and rescind the contract, 
not only has the abstract to be returned, but no copies or 
extracts therefrom must be kept, as the retention by the 
intended purchaser of such copies or extracts might in- 
juriously affect the title of the vendor (a). 

Purchaser Should the abstract during the pendency of the contract 

proi^rty to S®* '^^^^ ^^^ ^^^ hands of the vendor, or into the hands 
maintaia of a third person, the purchaser has a sufficient property 
jwndency of therein to maintain trover (ft). 



coutraot 



Thus, where the solicitor for the vendor sent an abstract 
to the solicitor for the purchaser, who laid it before 
counsel, and then returned ii to have the queries of 
counsel answered : the vendor's solicitor said he could 
not answer the objections and queries made by counsel, 
and refused to let the solicitor for the purchaser have back 
the abstract. The purchaser, however, not being willing 
to give up his bargain, offered to take the title, such as it 
was, but still the abstract was refused ; whereupon he 
brought an action of trover for it against the solicitor for 
the vendor. The Court of Common Pleas held, that the 
inability or refusal of the vendor to answer the objections 
did not amount to a termination of the contract ; that the 
purchaser had a right to take a further opinion, to see if 
the objections might not be waived, but in the case then 
before the Court he had gone farther, and offered to take 
the title such as it was ; and that, therefore, he had a 
right to the possession of the abstract, to enable him 
to carry the contract into execution; and the plaintiff 
had a verdict accordingly. 

Counsel's opinion on the title being paid for by the 



(a) Roberti v. WyaU, 2 Taunt 268; Langalow v. Cox, 1 Chit 98, per 
Bayley J. Bart. Prae, Diss. xliv. 
(6) BoberU v. Wyatl, supra. 
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purchaser, belongs of right to him, and should the opinion Cap. I. 
have been written on the abstract, he may erase it so as to 
deprive the vendor of all information it may contain (a). 

On the same principle the purchaser should not be To whom 
allowed to retain the drafts of his conveyance if the con- ^"n^n on 
tract should go off. If he prepared them before the proper title and other 
time, though in reasonable expectation that his requi- belongs. 
sitions would be answered or complied with, the expense 
must fall on himself. Until all objections have been 
satisfactorily disposed of, the purchaser is not entitled to 
prepare the conveyance ; and as he is not entitled to 
retain any copy of the abstract (the recitals, parties and 
parcels on the draft conveyance amounting to such), he 
would in any event be bound, on the contract being 
rescinded, to give up the drafts without payment of his 
solicitor's charges for their preparation, unless indeed they 
were proceeded with at the express request of the 
vendor (6). 

K the abstract shows* a good title, the expenses of Expense of 
investigating it must be borne by the purchaser, but where JfJef*^^'™^ 
the sale goes off for defect of title, though the purchaser 
cannot recover costs preliminary to the contract, as com- 
mission for negotiating the purchase, &c. (c), nor as we 
have seen the costs of a conveyance drawn by anticipation, 
yet he is entitled to be recouped the expenses of com- 
paring the deeds with the abstract, taking the opinion of 
counsel, and searching for incumbrances, &c. (d). 



(a) ITood V. CouH, V.C HU. Term, 1827, cited-Cor. Conv. Evid. 140. 
lb) Gov. Conv. Kvid. 140. 

(c) Uodge9 v. E. of Litchfield, 1 Scott, 449 ; 1 Bing. (N.8.) 492. As to 
what expenses the purchaser cnnnot recover where the sale goes off for 
defect of title, see Flureau v. Thomhill, 2 W. Bl. 1078; Campbell v. 
GUbeH, 1 Eap. N. P. C. 221 ; Richards v. Barton^ ib. 268; Jarmain y. 
EgeUtcme, 5 C. & P. 172 ; Walker v. Moore, 10 B. & Cr. 41t) ; Bain >. 
Fothergill, L. R. 6 Eq. 59; i&. 7 H. L. 158. 

(d) Hodges v. E, of Litchfield, supra ; Wilde v. F<yrte, 4 Taunt. 341 ; 
Pounsett V. Fuller, 17 C. B. 660 ; !<ikes v. Weld, 7 Jur. (N.S ) 1280 ; 
JlawUip V. Padicick, 5 Exch. 615. If the purchaser has died pending 
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Cap. L The expenses of inyestigating the title cannot be 

recovered unless a written contract is proved, although 
money paid by way of deposit, or for the auction duty 
may (a). 

Drafts. Drafts and copies of deeds belong to the persons at 

whose expense they were made and not to the solicitors, 
and this is the rule irrespective of the question whether 
such persons are or are not entitled to the custody of 
the originals. (6). 



the contract, the expenses incurred in his lifetime are recoverable by his 
personal repjresentatives, and not by his heir-at-law, the loss having 
accrued to the personal estate : Orme v. Broughtcn, 4 Moo. & 8c. 417. 

(a) GoebeU v. Archer, 4 Nev. & Man. 485 ; 2 Ad. & £1. 500. Interest 
on deposit, see Sheard v. Venahle^, W. N. (1867) 242. 

(&) Ex parta Hon/aU, IB.&0. 528 ; Ex parte Holdsunrth, 4 Bing. (N.G.) 
868; Doe d. Strode v. SeaUm, 2 Ad. & El. 171; Davidson v. Napier, 
1 Sim. 297. 
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CHAPTEB 11. 

ON THE PHODUCTION AND INSPECTION OF TITLE DEEDS 

AT LAW. 



Formerly, if a plaintiff declared on a deed to which he Aa to profert 
was a party, and which was in his possession, he was"^ ^^®^' 
obliged to make profert^ i.e., to produce the deed to the 
Court. If his opponent wished to bring any part of the 
deed before the Court, or to deny its being his deed, he 
was obliged to demand oyer, that is, theoretically, to ask 
to have it read in Court, practically, to get a copy from 
the plaintifiTs attorney. He was then obliged to set out 
the whole deed in his pleading, though the question 
might turn upon a few words only. Questions of pleading 
were constantly arising as to the effect of oyer^ and how 
advantage ought to be taken of an omission or mis-recital 
of the deed {a), Profert and oyer were abolished by the 
Common Law Procedure Act, 1852 (J). 

The general rule at law is that production of deeds for General rule ] 
the benefit of one who is not entitled to the custody of prJductioa!' 
them can be compelled only in aid of an action, and for 
the purpose of such action (c). In fact, before any order 



(o) Day's * Com. Law. P. Acts,* 3rd ed. 57." The cases are collected in 
Smith V. Yeoman^ 1 Win. Saund. 317, and in Turquand y. Hennett, 7 G. B. 
179. 

(6) 15 & IG Vict. c. 76, s. 55. 

(e) Ex parte Partridge^ 1 Har. & W. 350 ; and a cause or proceeding 
must have been commenced. In re Bartim 4' ^he iyaddler's Co., 31 L. J. 
Q.B. 62. 
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Cap. II. for inspection will be made, an action must have been 
actually commenced (a). 

Production The foundation of the jurisdiction is an express or 

wherever one implied obligation on the party having possession of the 
holds in the deeds to produce them for the benefit of the other 
?rurt for party (6). And where two parties are interested in a deed, 
another. Q^e part only having been executed, the holder of it is 
impliedly a trustee for the other party; and whether 
plaintiff or defendant may be ordered to produce it for 
his inspection (c). So, where an original indenture was 
left in the custody of one of the parties, and no counter- 
part had been executed, and the other party brought an 
action upon the indenture, the defendant was held bound 
to produce it to his adversary (d). And again, in a case 
where the plaintiff wanted the names of the subscribing 
witnesses to a deed, which was in the hands of the defen- 
dant. Le Blanc, J., asked the counsel, if he would admit 
the execution of the deed, and on his refusing, said the 
plaintiff then must have his rule ; for he was a party to 
the lease, and was entitled to the inspection of it (e). In 
another case, where an action for rent was brought upon 
an indenture of lease, one p€wi; only of which was executed, 
and that was in the hands of the defendant, the point was 
carried much further ; for although the plaintiff had given 
out that there was some defect in the lease, by means of 
which, if he could obtain inspection, he hoped to set it 
aside, yet the Court granted the rule for inspection on 

(o) Groenvelt v. BurneU, Carth. 421 ; Hodges v. Atkis, 3 Wils. 398; 2 
Will. Bl. 877 : In re BurUm A the Saddler* s Co. 31 L. J. Q.B. 62. 

(ft) Batcliffe v. Bleashtj, 3 Bing. 148 ; Cocks v. Nath, 9 Bing. 723 ; Doe d. 
Morris v. Boe^ 1 M. & W. 207 ; Doe d. Bov>dler v. Owen, 8 Car. & P 110, 751 ; 
Bee Doe d. Carter v. James, 2 Moo. & R. 47. 

(c) Blagg v. Kent, 4 Moo. & P. 4H3 ; 6 Bing. 614 ; Barry v. Alexander, 
4 Doug. 15 ; Deverner v. Bouverie, 1 Moo & So. 29 ; 8 Bing. 1 ; Chamoch v. 
Semiley, 5 Scott. 438 ; Reed v. Coleman, 2 Cr. & M. 56; Griffin v. Smith, 

8 Dowl. P. C. 490 ; Doe d. v. Slight, 1 Dowl. P. C. 163 ; Doe d. Morris 

y. Boe, 1 M. & W. 207. The same right exists where the deed is deposited 
with a third person for the benefit of all parties : Ex parte Bretton, 1 
Har. & W. 212; Jessell v. MtUinger, 1 Moo. & So. 605; Browning y. 
Ayhtfin, 7 B. & Cr. 204. 

(cf) Blahey v. Torter, 1 Taunt 386. (c) Anon. 2 Chit. 230. 
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the ground that it must be understood when one part only Cap. II. 
of a deed is executed, that the party who holds it is 
trustee for the other ; and therefore it made no difference 
for what use it was wanted (a). 

In all these cases the relief sought for was granted on ^ 

the ground that the party holding the deed was a tnistee 
for the other ; and the rale could not apply where one 
party executes a deed by which he binds himself, and the 
other party executes a deed by which he binds himself, 
and the one haying lost his part, calls on the other to 
produce his. Thus, where there were two parts of a 
policy of assurance executed, and one, together with the 
owner of it, was lost at sea ; inspection of the part in the 
hcmds of the defendant was refused the representative of 
the deceased, in an action of coyenant brought upon the 
policy (b). 

And where two persons entered into articles of partner- 
ship, and the deed was left in the hands of an attorney, 
no counterpart having been executed, upon an action 
brought, the plaintiff moved for a copy ; and the Court 
said, " Here there was only one instrument, and the Court 
therefore have a right to interfere, but if there were two 
copies, they would not (6). 

If a purchaser were to complete his purchase, and leave Effect of 
the deeds in the hands of the vendor, who retained other |n*ham|f ^® 
estates held under them, without taking any covenant for vendor and 
their production, he would have no remedy at law to covenanWy 
enforce their production. their pro- 

dactioii. 

As to what amount of interest in a deed is sufficient Amount of 
to entitle a party to inspection at law, questions have died eutitlino- 



(a) King y. Kfng, 4 Taunt. 666. 

(b) Street v. Broum, 6 Taunt. 302; 1 Marsh. 610; Lord Portmore v. 
Goring, 12 Moore, 363; Woodcock v. Worihington, 2 Y. & J. 4 ; sco 
Mayor of Arundel v. Holmes, ih. 118. 
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C ap. II. frequently arisen (a). At one time it was thought that 
party to ia- the rule should be restricted to the application of parties 
*^° ^^' named therein, but in Bateman v. Phillips (i), Lord 
Mansfield repudiated this restriction, and it seems that in 
all cases in which the party holding the deed is a trustee, 
either expressed or implied, for the person making the 
application, production will be compelled. 

But the Court will not compel a person not a party to 
the suit, to produce a document for inspection (c), unless 
he has obtained it from a party to the suit, and holds it 
in the nature of a trustee for such party (d), and the 
party requiring inspection must have been a party or 
must have made title under a party to the instrument (e). 

Solicitor Of course the solicitor or agent of a party may be 

du^ deeds'^ Ordered to produce a document liable to production in the 
which hia hands of his client (/), but a third person not being an 

have had to. ^S^^^ ^^^ *^® paity to the suit, and who has not gained 
the possession under any express or implied trust for the 
applicant, will not be ordered to allow inspection, whether 
he holds the document for his own benefit or for that of 
another. Thus the defendant in an action of trespass 
brought to try his title to land, was not allowed to call 
upon the plaintiff (who claimed under a lease), or upon 
his landlord, to produce a deed relating to the title of his 
landlord. The Court in this case referred to saying, " Is 
there any case where a deed has been ordered to be 



(a) See Brown v. BosCy 6 Taunt. 283: Taylor v. Otibome, 4 lb, 149; 
Bundle v. Beaumont, 1 Moo. & P. 396 ; Bou^e v. Harden, Ih, 834 ; Bex v. 
Witikle, M'Clel. & Y. 33 ; Smith v. Winter, 3 M. & W. 309 ; Batdiffe v. 
Bleasby, 10 Moore, 523. 

(b) 4 Taunt. 157; Taylor v. Otbome, cited t&. ; Goater v. Nunnely^ 
2Stra. 1130. 

(c) Cocks V. Nash, 9 Bing. 721. 

Id) Doe d. Morris v. Boe, 1 M. & W. 207 ; Doe d. Bowdler v. Ovoen, 
S Car. & P. Ill : see Doe d. Carter v. James, 2 Moo. & R. 47. 

(e) Smith v. Winter, supra ; Lawrence v. Hooker, 5 Bing. 6 ; Coclis v. 
Nash, supra. 

(J) Morrow Y.Saunders, 3 Moore, 671 ; Gigner v. Bayley, 5 lb. 11, 
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produced, unless it has been deposited in the hands of the Cap^il _ 

holder as a trustee for others only, or for others jointly, 
with himself? We might work great injustice by 
granting this application. Parties are never compelled to 
produce their title deeds. If a stibpoena duces tecum is 
served, the party must bring his deeds into Court in 
obedience to the subpoena ; but if he states that they are 
his title deeds, no judge will ever compel him to produce 
them " (a). 

Where one party claims an inspection or a copy of a Where iu- 
writing, he should make a demand on the opposite party, ^uire"^ ^ 
and if he require a copy, he should tender the expense, demand 
On refusal, a summons should be taken out to show cause ^^^^ 
before a judge. The application must be made on the expense 
affidavit of the party to the suit ; and it is not enough ^ ^^ 
that it be made by the attorney (J), except in the case of 
corporations (c). The judge's order may be reversed by 
the Court, but it is not usual to apply to the Court in the 
first instance (d). 

A mortgagee cannot be compelled to produce his title a mortgagee 
deeds, or allow their inspection, tiU his debt is paid, for '^^^""^•**^ 
the possession of the deeds is considered a substantial title deeds, 
part of the security (e). 



(a) Pickering v. Noyes, 1 B. & Cr. 262 ; S. G. 2 D. & R. 386 ; The King v. 
D/oeofi, 8 Burr. 1687 ; see Field v. Beaumont, 1 Swaust. 289 ; Doe d. 
WyntUiam v. Date, 6 Jar. 990 ; Harris y. Hill, 2 Stark. 140 ; ^Milee y. 
i^atomm, 1 £sp. 405 ; Peake, Add. Gas. 54. 

(6) Herschfield v. dark, 11 Ex. 712; ChriUopherson v. LotingOj 15 
C^ B rN S ^ 509 

*(c) KingtfordY, Gt. Western Railway, 16 C. B. (N.S.) 671. 

Id) Powell on Evld. 442. 

(c) 3 Rep. R. P. G., per Abbott, G.J. in The King v. The Sheriff of 
Chester, 1 Ghit. 478 ; Anon, Moeel. 246 ; Sparke v. Montriou, 1 Y. & G. 103 ; 
Addison v. Walker, 4 Y. & G. 447 ; Dacies v. Waters, 9 M. & W. 608 ; 
JR. y. Upper Boddington^ 8 D. & R. 726; Lloyd y. Wai*^ 12 Sim. 103; 
Broum y. Lockhart, 10 J6. 420; Phillips v. Evans, 2 Y. & G. G. G. 647; 
per Tindal, G.J., JesseU y. MiUenger, 1 M. & S. 605 ; Price y. Harrison, 
8 G. B. (N.8.) 617 : Otoen y. Nickson, 30 lu J. (Q.B ) 125 ; Stone y. Strange, 
3 H. & G. 541 ; Greenwood y. BothweU, 7 Beay. 291 ; see Few y. Guppy, 
10 Beav. 281, n. 6; 13 Beay. 457 ; S. G. Tayl. Ey. 810. 
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Cap. II. When documents relating to a matter in dispute in an 

Discretionary action in any one of the superior Courts of Common Law 

Judge to ^^® ^ *^® custody or under the control of an adverse 

compel in- party, the Court, or a single judge, have a discretionary 

eiUier MTty in I^^er to compel him to suflTer the other party to inspect 

an action. and take copies of such documents, and, where a party 

declares only his belief in an affidavit that an adverse 

party has such documents, the latter may similarly be 

compelled to declare on affidavit whether he ha^ them or 

whether he knows anything, and how much about them ; 

and if he confess to having them, he may similarly be 

compelled to produce them for inspection (a). 

insjjection The inspection is obtained and regulated by the 14 & 

VtetV 9* ^^ 15 Vict. c. 99 (i), and the 17 & 18 Vict. c. 125, s. 50. The 
8. 68. 63rd section of the former Act enacts, that whenever any 

action or other legal proceeding shall henceforth be 
pending in any of the superior Courts of Common Law, at 
Westminster or Dublin, or the Court of Common Pleas 
for Coimty Palatine at Lancaster, or the Court of Pleas for 
the County of Durham, such Court and each of the judges 
thereof may respectively, on application made for that 
purpose by either of the litigants, compel the opposite 
party to allow the party making the application to inspect 
all documents in the custody or under the control of such 
opposite party relating to such action or other legal 
proceeding, and, if necessary, to take examined copies of 
the same, or to procure the same to be duly stamped, in 
all cases in which, previous to the passing of the Act, a 
discovery might have been obtained by filing a bill, or 
by any other proceeding in a Court of Equity, at the 
instance of the party so making application as aforesaid 
to the said Court or Judge. 

Power given The power given to the Court and Judge by this 

by thia section. ___« 

(a) PoweU on Evid. 437; see Hunt v. HetvUtj 7 Ex. 236; Riccard v. 
Blamire, 4 E. & B. 329. 
(6) 16 & 17 Vict. 0. 113, 8. 164 (Ireland). 
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enactment is to allow not a discovery, but an inspection Cap. Il^_ 

of the documents in the custody of the opposite party. 1?.^'^*^'°' 

i •' cliscovGrv« 

In an action for title deeds ; plea, that the title deeds 
belonged to P., deceased, under whom the plaintiff 
claimed, and P. being indebted to N. agreed with N. 
that N, should hold them as a security by way of equitable 
mortgage ; and that N. so held them, the debt remaining 
unpaid ; and that N. died, and appointed defendant his 
executrix. In answer to interrogatories, the defendant 
admitted that she had in her possession a memor£indum 
that the deeds should remain in the possession of N. until 
repayment of the money. Held, That the plaintiff was 
entitled to an inspection of the memorandum ; and also 
to have particulars of the lien relied upon by the 
defendant (a). 

The latter Act and sections provide. That upon the Discovery 
application of either party to any cause or other civil y^ct'c. 125, 
proceeding in any of the superior Courts, upon an s. 60. 
afiSdavit (i) by such party of his belief that any document, 
to the production of which he is entitled for the purpose 
of discovery or otherwise, is in the possession or power of 
the opposite party, it shall be lawful for the Court or 
Judge to order that the party against whom such appli* 
cation is made, or if such party is a body corporate, that 
some oflScer to be named of such body corporate, shall 
answer on affidavit, stating what documents he or they 
has or have in his or their possession or power relating to 
the matter in dispute, or what he knows as to the custody 
they or any of them are in, and whether he or they 
objects or object (and if so, on what grounds) to the 
production of such as are in his or their possession or 
power; and, upon such affidavit being made, the Court 
or Judge may make such further order thereon as shall 
be just. 



(a) Otoen v. Ntekron, 8 E. & E. 602; 30 L. J. (Q.B.) 125. 
(6) ThiB must show the ixMse^aion of some documentd to the pnMluction 
of which the applicant in entitled ; Evans v. IxmiSj L. B. 1 C. P. G5G. 
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Cap. II. 



What appli- 
cant for 
discovery 
must show. 



Inspection 
allowed in 
County 
Courts. 



Attorney 
wlien not 
bound to 
produce. 



This section provides for discovery, and is in aid of 
the fonner quoted section which provides for inspection 
merely. 

The applicant for discovery must show that the docu- 
ments sought to be inspected are in the possession, 
custody, or control of the other party (a), and are material 
to substantiate his own case. The Common Law Judge 
will be guided by the principles of Courts of Equity in 
granting discovery imder these Acts (t), and therefore 
under them a person cannot be compelled to produce 
deeds which he swears relate exclusively to his own title, 
and do not show any title in the claimant. The appli- 
cation will be refused if it appear to be of a fishing 
nature (c), or if it appear to be a pretext for delay, or 
merely to discover the case of the adverse party (d). 

The County. Courts have now all the powers of the 
superior Courts of Common Law as to granting and 
enforcing inspections. An order in Council of the 
18th November, 1867, made in accordance with the pro- 
visions of the C, L, P. Act, 1854, having extended the 
50th section of that Act to all Courts of Becord established 
under the County Courts Act, 1846. 

In a case where an attorney was subpoened to produce 
a deed of composition between the Middlesex Waterworks 
and their creditors, and he appeared with the deed, but 
refused to produce, on the ground, that it would prejudice 



(a) EewiU v. Wehb, 2 Jur. (N.S.) 1189; Bray v. Fincfi, 1 H. & N. 568; 
Tlwm'pson v. Rohson, 2 H. & N. 412 ; Houghton v. London and Cmmty 
Assurance Co., 17 C. B. (N.S.) 80; Evans v. Louis, L. R. 1 C. P. 65t>; 
LiddtU T. N(Mon, Kay, App. XI. ; 23 L. J. Oh. 169. 

(h) Adams v. Lloyd, 3 H. & N. 351 ; Hunt v. HewUi, 7 Exch. 23'] ; 21 
L. J Ex. 210 ; Gomm, v. FarroU, 3 C. B. (N.S.) 47. 

(c) ShadweU v. Shadwell, 6 C. B. (N.S.) 679. 

Id) Per Lord CampbeU, Scott v. Walker, 2 E. & B. 560; and as to 
evidence on which the orders will be granted, see Hunt v. Hewitt, 7 Exch. 
243 : Bray v. Finch, 1 H. & N. 468 ; Thompson v. Bohson, 2 H. & N. 412 ; 
Wolley V. Pde, 14 0. B. (N.S.) 538 ; Qiartered Bank of India, ^c. v. Bich, 
4 B. & 8. 73; Pei^r v. Chambers, 7 Ex. 226. 
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• 

one of his clients. Chief Justice Abbott was of opinion Cap. IL 
that he was not compellable to do so, and said that it was 
perfectly clear that a man was not bound to produce his 
title deeds to an estate, a Court oj^quity would not 
compel him to do so ; and the same principle was appli- 
cable there (a). And this opinion was followed in a case 
where a trustee demurred to the production without even 
assigning a cause for his refusal (b). 

The court rolls of a manor are of the nature of public Copyholders, 
books, and are open to all the tenants of the manor. 
They are considered to be not the evidence of the lord 
alone, but for the benefit of both lord and tenant (c). A 
stranger wiU not be allowed inspection, and lords and tenants Strangers not 
of different manors, and intended purchasers of tenants gp^tion of 
have always been considered as strangers (d) ; so where a ^^^ '<>i^- 
parson filed a bill to recover his tithes in a manor, a modus 
having been set up, the plaintiff moved to inspect the 
court rolls relative to the modus, but the inspection was 
refused by the Court (e). And Comyns B. stated it to be 
the opinion of Lord Trevor, " That where the dispute is 
between the lord and a stranger, who contests any of the 
customs of the manor, then the lord should not be obliged 
to let him have inspection of the rolls, because it was 
his private evidence; but if the dispute is between two 
copyholders, or between a copyholder and the lord, he 
shall' produce the rolls, and permit copies to be taken 
thereof*' (/). And there is no diflference in this respect 
between the right of a freehold and a copyhold tenant of 



(o) Harris v. EiU, 3 Stark. N. P. 140 ; 1 D. & R..N. P. 17. 

(6) Boberts v. Simpton, 2 Stark. N. P. 203 ; Schlenker v. Moxeu, I Car. 
N.P. 178 ; 5 D. & R. 747 ; but see Copeland v. Waits, 1 Stark. N.P. 95. 

(c) Creus v. Sawfiders, 2 Stra. 1005 ; The King v. SheOey, 3 T. B. 142 ; 
Hdbeon v. Parker and TdUbot v. ViUeboys, cited by Buller, J. ib, 

((f) Crew V. Saunders, supra. 

(«) The Bishop of Hereford v. the Duke of Bridgetoater, Bunb. 2H9. 

(/) The Att.-Gen. v. the City of Coventry, Bunb. 290 ; Warrink v. 
Queen*s College^ L. R. 3 £q. 683 ; and without payment of the Steward's 
customary fees, Hoare v. WilsoUy li. R. 4 Eq. 1. 
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Cap. II. the manor (a) ; but the Court always requires an affidavit 
to accompany the application^ shewing clearly the parties' 
interest and a refusal to allow inspection (b). 

Heir-at-law of Where a person claimed an interest in the manor as 
ten^r^ heir-at-law of the tenant last seised, and desired an 
allowed in- inspection of the rolls, which was refused. Lord Ellen- 
Bpection. borough, on a mandamus being applied for, said, " This 
is not the impertinent intrusion of a stranger, but the 
application of one who is clearly entitled to the copyhold, 
unless there be some conveyance of it by those under 
whom he claims. He may therefore well require to see • 
whether there appears upon the rolls any such con- 
veyance." And the Court granted the application (c). 

Inspection In another case (d) the plaintiff was tenant for life 

dis^Ses*'^ in right of his wife, and gave orders to cut down under- 

between lord wood ; but the lord gave him notice to desist, alleging 

an tenant ^j^^^ j^. ^^^^j j^q^ i^ ^j^^^ without licence. The tenant 

applied for inspection of the court rolls, which the lord 
refused. Lord Ellenborough on an application being 
made for a mandamus, said, '' The copyhold tenant claims 
a right to the underwood, against which the lord sets up 
a counter right, and the lord has the custody of the 
muniments which contain the evidence of the manorial 
rights. And shall he, who is the trustee and guardian of 
the tenant's rights, lock it up from him, and in a matter 
too where his own interest is in question ? I do not see 
upon what principle of justice this is to be done. Nor 
does the Court require-, before it interferes by mandamus, 
that there must be a suit depending; it would be 
extremely hard if it did, for then the tenant would be 
obliged to commence an action blindfold, with an 

(a) Hobaon v. Parker, Barnes, 237 ; Baldwyn v. Tudge, ib, 

(b) Roe y. Aylmary Barnes, 236. 

(c) The King v. Lucas, 10 East, 235. 
id) The King v. Totoer, 4 M. & 8. 162. 



I«« W .' .' ■> *^" ^ 
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uncertainty of what his rights might be. The claim of Cap. IL 
the tenant is only to inspect quoad the particular object, 
and that seems to me to be clear. Therefore this man; 
damns ought to go." 

If a purchaser under a sale in the Court of Chancery, 
instead of applying to that Court, bring an action at law 
against the parties to the suit for a document to which 
he is entitled, he will be restrained by injunction (a). 



(a) 8kM% y. Sargorij 4 Beav. 90. 



E 
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CHAPTEE m. 



What will 
support bill 
in equity 
seeking in- 
spection. 



ON THE PRODUCTION AND INSPECTION OB' TITLE DEEDS 

IN EQunr. 

Much uncertainty exists as to what will support a bill 
in equity seeking inspection of title deeds by way of 
substantive relief and not of discovery merely. The 
Real Property Commissioners in their 3rd Report state 
that, previous to the decision in Barclay v. Raine (a), it 
had been supposed either that an original independent 
equity existed, entitling any party interested in a deed to 
call for its production by any other person having the 
custody of it, or at least that such an equity existed 
whenever the parties requiring the production claimed 
under a person who had the precaution to procure a 
covenant for that purpose, and the person having the 
actual custody of it, derived that custody from or through 
a person who has entered into such a covenant. The 
observations of Sir John Leach in Barclay v. Bmne^ that 
" a Court of Equity never compels a purchaser to take 
without the title deeds, unless he has a covenant to 
produce them ; and a right in equity to compel the produce 
tion of the deeds, even if it existed, would be no answer," 
can hardly be accepted as a decision against the equitable 
right, and his observations in the subsequent case of 
Fain v. Ayers (b) would certainly show that he had 
no intention of denying the existence in general of such 
an equity. 



(a) 1 Sim. & Stu. 449. 



(f>) 2 Sim. & Stu. 533. 
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It is often of the highest importance to the defendant C ap, iil 
not to be compelled to disclose the muniments of title Importance of 
which relate to the property in dispute, for the effect {J^j^g *o*n<J* 
of such a disclosure may be detrimental to that beneficial to diacover in 
enjoyment of the property to which, as the party in ^^^^ **^' 
possession, he is entitled, at least until the Court has 
pronounced its decision against him. Some of the 
inconveniences of the disclosure are obvious. It may 
deteriorate the value of the subject ; it may defeat con- 
tracts which are in progress or in anticipation ; and it may 
expose a title which is conscientiously good to invasion 
from other quarters upon defects wholly foreign to the 
question in dispute, and not for the benefit of the 
plaintiff, but of strangers (a). 

''Permitting,*' said Lord Bosslyn, in a case where a 
production of title deeds was sought by a party claiming 
as heir-at-law, " a general sweeping survey into all the 
deeds of the family would be attended with very great 
danger and mischief; and, where the person claims as 
heir of the body, it has been very properly stated that it 
may shew a title in another person, if the entail is not 
weU barred.' It may set up a title, not to the benefit of 
the plaintiff, but to the injury of the devisees, indulging 
a speculation to the prejudice of parties whose interest 
this Court has no right to invade " (b). '' Against these 
circumstances," observes Mr. Hare (c), " in the exercise of 
this branch of their jurisdiction, the Courts of Equity 
have been scrupulous to guard. The right to the 



(a) Hare on DUe, 184. 

(6) Lady Stia/tetbury v. Arrowtmith, 4 Ves. 71 ; BeRwood v. Weiherell, 
1 Y. & 0. 220 : Coeh y. 8t, Barthclcmew's HotpHdl, Chafham, 8 Yes. 140, 
in arg. NetBcarile earn cited, ib. 141 ; Vansittart v. Barber^ 9' Price, 641 ; 
Jonet V. JoneSj 8 Mer. 172 ; Lord Mountnarris v. Lard Dungannon, 2 MoU. 
817 ; BoUon v. Corporation of Liverpool, 3 Sim. 480 ; 1 M. ft K. 91 ; 
Bennett ▼. Qlo9$op^ 3 Ha. 580 ; BumbM v. Forteathy 8 K. & J. 750; see 
Ltegard y. Costens, Bep. t. Finch, 82 ; and Renison y. Ashley, 2 Yes. jun. 
482. It is not enougn to entitle a plaintifi' to a prodnclion of the title 
deeds relating to the estate he claims that up to a certain point he has a 
common interest in the deeds. 

(c) Treat, on Disc. 185. 

E 2 
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Cap. Ill, excliisive knowledge and possession of the deeds and 
evidences is incident to the property in the thing to 
which they relate. And, although that property is made 
a subject of litigation, there would be no more equity 
in giving to the plaintiff the benefit of such evidences 
before trial, further than they may be necessary or useful 
to establish the title upon which he insists, than there 
would be in transferring to him in the same stage of the 
cause the benefieial enjoyment of the property which 
they concern." 

Nature of the Clearly the discovery given by a Court of Equity 

eivwi^bTa oaimot be to lay all the defendant's evidence regarding 

Court of his proprietary rights before the plaintiff. In every cause 

^^ ^* there is invariably some particular question upon which 

the decision of the Judge is required, and only the 

evidence in the defendant's possession material to such 

point will be ordered to be produced by him. 

What a party Therefore a party cannot call upon his adversary to dis- 
mwle°to^s- ^^^®^ *^^ nature of his title, or how he makes it out and 
coyer. derives it, or what are the particulars of his pedigree (a). 

In one case where a man had been in possession of land 
for some years, and ejectment was brought against him, 
and he thereupon filed, a bill of discovery, stating a 
number of documents which tended to establish his title, 
and asked the defendant whether he intended to contest 
them, and if so, in what .form, and whether he claimed 
under a particular pedigree, exceptions were allowed to 
the discovery (5). " The province of discovery in equity,'* 
said the late Lord Bomilly (c), " is not to compel a de- 



(a) Ivy ▼. Keketcich, 2 Yes. jun. 679; Glegg v. Legh, 4 Biadd. 203; 
Potter V. Waller, 2 De G. & Sm. 410. 

(&) Ingilby t. Shafto, 88 Beav. 81. 

Ip) lb. 41 ; see FlUcroft v. Flaiher, 11 Exoh. 543 : Gandee v. StantfiM, 
4 De G. ft J. 1 ; Peile v. StoddaH, 1 M. & G. 192 ; Turner v. Burttenthaw. 
IIW.B. 851. 
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fendant to say in what manner he means to make out Cap, hi. 
his case, or how to deal with a certain set of materials, 
or whether he intends to dispute one proposition or 
another." 

So a party has no right to the discovery of deeds, which No discovery 
exclusively evidence the title of the party from whom a^^xciu- 
discovery is required to the matter in question (a), but lively evi- 
he has a right to the disclosure of matters and the pro- of oSef party. 
duction of documents which not only help to make out 
the right and title of the party from whom discovery is 
required, but also help to make out the case of the party 
who requires it (h). And an allegation merely, by a 
defendant resisting production, to the effect, that the 
deeds required relate to his own title, will not be sufficient, 
if it appear from the answer that the documents may 
6ontain matter supporting the plaintiff^s case. " To pro- 
tect a defendant from the discovery or production of 
documents," said Bruce, V.C., in Combe v. Corporation of 



(a) Bithop of Hereford v. Duke of Bridgwater, Bunb. 269 ; Att.-Geii. v. 
Corp. of Coventry J ib. 290 ; Borrington v. norrington, 3 Rep. in Cha. 1 8 ; 
CapeU V. Mym, Gary, 16; Stapleton v. Sherrard, 1 Vem. 212 ; tiherhome v. 
Clarke, 1 Vem. 273 ; Buden t. Dore, 2 Vea. 445 ; Jvy v. KeketPtch, 2 Ves. 
jun. 679 ; Byves v. Bytes, 3 Ves. 343 ; Burton v. Neville, 2 Cox, 242 ; Lady 
Shaftetbury v. Arrotctmith, 4 Yes. 66; Mutloe v Smith, S Anstr. 709; 
Nicklethaait v Moore, 3 Mer. 292; Tyler v. Drayton, 2 Sim. & Stu. 309; 
Sampson r. StDettenham, 5 Madd. 16 ; Button t. Corp, of Liverpool, 8 Sim. 
491 ; 1 M. & K. 90 ; Glegg v. Legh, 4 Madd. 193 ; Tmnlinson v. Symn. 2 Sim. 
4S9; Tomlinson v. Booth, 4 Sim 461 ; Braeier v. Mytton, 1 M'Clell. & Y. 
(il8 : Pickering v. Soyes, 1 B. & G. 262 ; 1 Dea. & Ghit 4H1. 

(6) Pine v. Smith, Gho. Gas. in Gli. 113 ; Gifford v. THpwnny, ib. 163 ; 
Moodcday y. Morton^ 1 Bro. G. G. 471 ; Smith v. Duke of Northumberland, 

1 Gox, 365 ; Stroud v. Deacon, 1 Yes. sen. 87 ; Potts y. Adair, 1 Anst. 259 ; 
3 SwunB. 268, n. (a); Att.-Gen. v. Corp. of Poole, cited ib. ; Bird v. Har' 
rinnn, 15 Ves. 408; Churchy. Barclay, 16 Yes. 435; Marsh v. Sibhald, 

2 Yes & B 376 ; Fenwirk ▼. Reed, 1 Mer. 126 ; Newton v. Beresford, 1 
Tounge, 381 ; Unsworth v. Woodcock, 3 Madd. 432 ; Tyler v. Drayton, 
2 Sim. & Stu. 309: Sparke y. Montriou, 1 Y. & G. 103: Doe d. Cour- 
taU V. Thrnnas, 9 B. & G. 288; Smith v. Duke of BeaufoH, 1 Ha. 507; 
1 Ph. 219; Hardman ▼. Elames, 2 M. & E. 745; Innttin v. Hodgson, I 
Y. A J. 28 ; Freeman v. Fairlie, 3 Merv. 43 ; Cock v. St. Bartholomew's 
Hospital, 8 Yes. 138; AU.-Gen. v. Thompson, 8 Ha 113; Att-Geti. v. Elli- 
son, 4 Sim. 240; Sutherland v. Sutherland, 17 Beav. 209; Att.-Gen. v. 
Corp. of London, 2 Mac. & Gor. 260; ManseU v. Feeney, 2 J. & H. 323; 
Swaby v. HuUon, 1 H. & M. 510 ; Jenkins v. Bushby, W. N. (1866), 92. 
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Cap. III. London (a), " relating to the subject of dispute, it is not 
sufficient that they should be evidence of his title or con- 
tain evidence that he intends, and is entitled, to use in 
support of his case. It may also be of a similar character 
with regard to the plaintiff's case either in a directly 
affirmative manner, or by exhibiting matter at variance 
with the defence or tending to impeach it. I do not at 
present refer to the instances in which a document forms 
the common title, or is a subject of the mutual and common 
right of the plaintiff and defendant. If it be with dis- 
tinctness and positiveness stated in any answer that a 
document forms or supports the defendant's title, and is 
intended to be or may be used by him in evidence ac- 
cordingly, and does not contain anything impeaching his 
defence or forming or supporting the plaintiff's title or the 
plaintiff's case, that document is, I conceive, protected 
from production, unless the Court sees upon the answer 
itself that the defendant erroneously represents or mis- 
conceives its nature. But where it is consistent with the 
answer that the document may form the plaintiff^s title 
or the plaintiff^s case, or may contain matter impeaching 
the defence, then I apprehend the document is not pro- 
tected, nor, I apprehend, is it protected if the character 
ascribed to it by the defendant is not averred by him 
with a reasonable and sufficient degree of positiveness 
and distinctness." 

DiBoovery Though a party is not bound to produce his title deeds 

party seeing ^^^ ^^® inspection of his opponent, the case is different if 
it has an equal the party seeking production has an equal interest in 
deeds with them with the holder. In such cases he has an equal 
holder. right to their production (i). So, too, it is clear that a 



(o) 1 Y. A 0. C. C. 631, 650 ; see Clegg v. Edmondsan, 3 Jur. (N.a) 299 ; 
Lind V. Isle of Wight Ferry Co., 8 W.R. 640; Bishop of Winchester v. 
Bowker, 29 Beav. 479; Felhin v. Lord Herbert, 9 W. K. 756; BoUon v. 
Corp. of Liverpool^ 1 M. & K. 88 ; Jerikyna v. Bwiby, 14 W. E. 531. 

(6) Neate v. Latimer, 2 Y. & C. 257, 262 ; BoUon v. Corp. of Liverpool, 
3Sira. 480; 1 M. & K. 91 ; AU.-Oen. v. Ellison, 4 Sim. 240; Hambrook v. 
Smith, 17 Bim. 214 ; Swaby v. Hultanj 1 U. & M. 516. 
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part owner in poseession may compel the owner of any Cap, m. 
other part of tiie lands who has the deeds to produce 
them (a). 

A vested remainderman will be allowed to obtain in- what re- 
spection of the deeds in the hands of the tenant for Ufe, ^^ha^*^- 
but a contingent remainderman will not. If, however, the spection and 
tenant for life has parted with the deeds, or there iSappw^to*^ 
evidence of spoliation, either a vested or contingent have deeds 
remainderman may come into equity to have them ^^^ ' 
secured (h). 

It is said that a vested remainderman will not be Not allowed 
allowed an indiscriminate inspection of all the doods, * V|)^*®^ j^^. 
and in the case of Shaw v. Shaw (c) the application of a spettion of 
vested remainderman, who wished to mortgage his in- ^ 
terest, for liberty to inspect the title deeds, was refused, 
Graham, B., saying, ** Title deeds are, in all cases, primd 
fade property in the custody of the tenant for life. 
In many cases, as in Lady Shaftesbury's case (d), 
a party claiming a remote interest has a right to 
inspect such deeds; but where a bill is filed for a 
discovery it is not competent to the plaintiff to call 
for all a defendant's deeds for indiscriminate use, or 
the title of every man might thus be subjected to 
exposure, and be at the mercy of any inquisitive person 
who might choose to avail Mmself of the opportimity 
of examining them through the medium of a re- 
mainderman. In every case of production of deeds 
some particular or specific deed or deeds should be 



(a) Bee Shore y. CoUett, Geo. Coop. 234 ; Lambert t. Rogen, 2 Mer. 489 ; 
Herey v. Ferrers, 4 Beav. 97 ; Combe v. City of London, 4 Y. & C. 155 ; 
1 Y. & C. C. C. 631 ; Wilton v. ForUer, M*Clel. ft Y. 274 ; Brigttocke v. 
ManeeLS Madd. 47. 

(6) Ford y. Peering, 1 Ves. jnn. 72; and see Ivie v. Ivie, 1 Atk. 481 ; 
Smith Y. Cooke, 3 Atk. 382 ; Lord Lempeter y. Lord Pom/ret, 1 Amb. 154. 

(0) 12 Price, 163. 

Id) Lady Shafteebury y. Arroufsmi^, 4 Yes. 71. 
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Cap, m. pointed out and expressly called for, and not all in- 
discriminately ; and the object of the party applying 
to have them produced should be fully and clearly 
stated." 

May have in- But it has been since held that a person entitled to a 

production for ^®®*®^ remainder, or his assignee, may, if his title be 
the purposes clear (for the Court will not give relief through the in- 
with^hls^ cidental decision of collateral points), maintain a suit in 
interest. equity against the tenant for life, for the sole purpose 
of production and inspection of the title deeds and 
documents relating to the estate, in the possession of the 
tenant for life, in order to enable the remainderman or 
his assignee to deal with his interest as he may consider 
most advantageous (a). And if it be suggested that the 
purpose for which the documents are required is an im- 
proper one, the burden of the proof of this lies uponTthe 
person resisting the production (J). Where, however, 
there is a reasonable cause of litigation, with respect to 
the interest of the plaintiff, the Court of Chancery will 
not order the production of the title deeds ; for if it were 
to do so, the Court would incidentally decide in favour 
of the remainderman's title to the estate, in a suit merely 
for the production of title deeds (c). 

Parties claim- Where parties claim adversely, but under a common 
common^title *^*^® up to a Certain point, it is not the law that either of 
to certain the parties is entitled to inspect the deeds in the posses- 
necessariiy s^^^ ^^ ^^^ Other, at a date prior to the time at which 
entitie<i.to they became hostile (d), and a party who claims as 
Siat period, purchaser for valuable consideration, without notice, is 



(a) Davis y. Earl of Dysart, 20 Beav. 405 ; Chichedet y. Lord Donegal^ 
L. R. 4 Ch. Ap. 416 : 5 Ch. Ap. 497. 

(h) Davfe v. Earl of Dysart, 20 Beav. 405, 415. 

(o) Pennell v. Earl of DysarU 27 Beav. 542. 

Id) Bennett v. Olostop, 3 Ha. 580 ; Bumbold y. ForU^Uh, 3 K. & J. 750 ; 
Hunt V. Elmes, 27 Beav. 62 ; see Olover v. HaUj 2 Ph. 484. 
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not bound to produce his title deeds to a mortgagee of a Cap, in. 
term in the same estate whose security was prior in date 
to the purchase (a). 

Although as between cestui que trust and trustee, or Bight to pro- 
a person in the situation of a trustee, the cestui JW6 JJJ^\?^^^^ 
trust is entitled to the production of title deeds or his trustee 
other documents, yet should the trustee acquire the mortaigee. 
character of mortgagee, the right to production ceases, 
unless upon the offer to pay the mortgage debt (b). 

A tenant in tail, who has been barred by a recovery. What dis- 
though not entitled to see the deed by which the estate ^^2t in tail 
tail has been defeated (e), is entitled to see the deed by entiaed to. 
which the estate tail was created, notwithstanding it is the 
foundation of his adversary's title as well as his own (d). 
As Lord Thurlow said, in a case where the plaintiff claimed 
under a settlement, and the defendant imder recoveries, 
the principle was, that plaintiffs could only call for those 
papers in which they had shewn that they had a common 
interest with the defendant, the Courts had never gone 
beyond that. In the case of The Earl of Suffolk v. 
Howard (e), an heir in tail, whose estate had been barred 
by his father, was, on the ground of the favour shewn to 
heirs special, held entitled to a discovery of the deeds 
under which the defendant claimed, and a similar Order 
was made under like circumstances in Battison v. Far^ 
rington (/). These cases, however, can scarcely be con- 



(a) Hunt V. ElmeB, 27 Beav. 62; but see Heath y. Crealock. L. B. 18 
Eq. 21a. 
(6) Johiuon Y. Tucker, 11 Jur.383. 

(c) BuHon V. NeviUe, 2 Cox, 242 ; 4 Ves. 67 ; 3 Sim. 489 ; 1 M. & K. 91 ; 
see Fonbl. £q. 488. 

(d) Lady Shafieabury v. Arrowsmith, 4 Ves. 66 ; BciftonY. Corp. of Liver- 
pool, 3 Sim. 480 ; 1 M. & K. 9] ; Rumhold v. Forteath, 8 E. & J; 750. 

(«) 2 P. Wins. 177. 

(/) 2 P. Wms. 179, n.; 3 lb. 363; Lady Shaftesbury v. ArrowwnUhy 
4 Ves. 66; see 6 Ves. 296; Leman v. Alie, Ambl. 163; Stapleton t. 
Sherrard, 1 Vera. 212; Sherborne v. Clerk, lb. 273; Kelly v. Berry, 
2 /6. 35 ; Lord Mountnorru y. Vungannon, 2 Moloy, 317, cited 9 Jarm. 
Cony. 100. 



58 



GUSTODT AND PBODUOTION OF TITLB DEEDS. 



Cap. Ill, sidered as authorities, and their citation as such has been 
commonly discouraged (a). 

So also a party who claims as tenant in tail under a 
willy may call for the production of all documents in the 
possession of the defendant who claims as tenant in fee 
under the same wiU, which tend to prove his pedigree, 
the question at issue in the case being one of pure con- 
struction of the will (6). 



Whatdiih 
oovery an 
heir at-law 
ODtitlt;d to. 



Discovery 
as between 
purchaser 
and vendor. 



Every case of discovery, which an heir-at-law can 
demand, is confined to the anterior, and cannot extend 
to the subsequent title (o) ; and a devisee is entitled, 
as against the heir-at-law, to no more than such a 
discovery and production of deeds as may be necessary 
to try the validity of the will (d). So also where the 
plainti£f claimed upon a trust to sell real estates charged 
by the will of a testator with debts and legacies, the 
defendant, who was heir-at-law of the testator, and heir- 
at-law and devisee of his executor, denied by his answer 
that the testator was seised in fee, and was not tenant 
in tail of the read estates in question, and demurred to 
discovery of the settlement, its date, or of the parties 
to it ; and the demurrer was allowed (e). 

If it be suspected on behalf of a purchaser, that there 
is in the knowledge of the vendor some information 
respecting the state of the title, which he has not dis- 
closed in the abstract, or that he has withheld some 
material deeds, the purchaser may enforce discovery by a 
bill in equity, or under the usual order of reference, that 

(o) 4 Ves. 70 ; see Jones v. J(me9, 7 Pri. 663 ; Baker v. Booker ^ 6 Pri. 
S79 : MuOoe y. Smith, 8 Anst. 709 ; Davie v. Henley, 1 Nov. 1793, cittd ib. ; 
Hare on Disc. 193. 

(h) Wright v. Verwm, 1 Drew. 344. 

(c) 2 Y. & J. 492 ; 4 Yes. 69. A customary heir may be entitled to a 
discovery of the fact whether there are any unsurrendered copyholds, 
Jones V. Jones, 3 Mer. 174. 

(d) Duchess of NeteoasOe v. Lord Pelham, 3 Bro. P. 0. 464 ; 8 Vin. Abr. 
515. pi. 12 ; Barker v. Bay, 5 Madd. 64. 

(c) Wilson V. Forster, 1 Younge, 280. 
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the parties shall be examined on interrogatories, and Oaf, ill. 
produce all deeds in their custody, power, &c, (a). 

The production of deeds effected under an order of Affidavit as 
Court is invariably accompanied by an affidavit that the ^vSbJr^- 
deeds so produced are all the deeds relating to the matter comjpanying 
in dispute in the party's possession or power (J). Should ^^ot o^r 
the documents in the defendant's custody relate to other of Court, 
estates or matters, as well as to the matter in dispute, he 
will not be compelled to deposit these ; but the affidavit 
may contain two schedules, the one embracing deeds 
relating solely to the matter in dispute, and the other 
those which relate to other matters ; the deeds contained 
in the one schedule will be ordered to be deposited, and 
the others to be inspected at all convenient times by the 
parties interested in the cause. 

With respect to bills for discovery of title deeds in the Bond fide 
hands oin bond fide purchaser, it is an infallible rule that ^ailS^Jhout 
a purchaser for valuable consideration without notice notice not 
cannot be compelled to discover anything detrimental to di^v»? 
himself (c) ; for he may subsequently to his purchase 
have found out a defect in the title, which the pro- 
duction of his deeds might disclose, and his possession be 
endangered. 

So, where a plaintiff filed his bill for discovery of title 
deeds, in the hands of the defendant, and claimed as 
tenant in tail under a settlement which he charged to be 
in defendant's hands: the defendant pleaded that he 
purchased the premises for fall value, and had a good 

(a) 1 Prest. Abst. 2nd ed. 258 ; see D&nt y. Deniy L. R. 1 £q. 186. 

(b) Form of affidavit is given in Schedule 3 to the regulationB of Aug. 8, 
1857, and will be found Morgan's Ch. Orders, Ap. liz. See form of oilers 
for production, Setoo on Decrees, 1040. As to sufficiency of, see Piffard 
Y. Bea>y, L. B. 1 Eq. 623 ; Clinch v. Financial Corporation, L. B. 42 Eq. 271 . 

(0) See L. 0. in Perro/ y. ^aOard, 2 Cha. Ca. 73; 3 Atk. 802; Pilcher 
y. Bawlins, L. B. 7 Ch. Ap. 268 ; but see Healh v. Oreahok, L. B. 18 Eq. 
215; it is otherwise with a volunteer, Anon. 2 Ch. Ca^ 4; Anon, ib. 133; 
Hunt y. Elmes, 27 Beav. G2. 
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Cap, iil conveyance thereof made to him ; and the plea was held 
good (a). 

What such It is not snfficienty however, to state generally Ihat the 

STstate to ^" defendant is a purchaser for value ; it must appear that 
prevent his purchase was made from some one having title ; for a 

lacovery. purchaser from a stranger without title has been held 
bound to give discovery (i). And where the Court sees 
reason to suspect, from any circumstances, as from the 
recitals of a deed set forth in the answer, that the defend- 
ant, a purchaser for valuable consideration, must have 
had notice, he will be ordered to produce the deeds (c). 

The consideiw So also the consideration should be specified (d). It 
be rtated!*^^ was at one time held unnecessary to set out the con- 
sideration (e), but at the present day this is invariably 
done ; and as Lord Eedesdale has observed, there can be 
no objection to state the consideration, for, if it be 
valuable, the plea will not be invalidated by mere 
inadequacy (/). "The question is not whether the 
consideration is adequate, but whether it is valuable ; for 
if it be such a consideration as will not be deemed 
fraudulent within the statute of 27th £liz., or is not 
merely nominal (^), or the purchase is such a one as 
would hinder a puisne purchaser from overturning it, it 
ought not to be impeached in equity '* (h). 



(a) Sherly v. Fagg^ I Ch. Ca. 68 ; see Hunt v ElmeSj supra. 

(h) Seymour y. Mostoorthy^ 3 Cha. Bep. 40 ; see Bagg v. Footer, 3 Gha. 
Rep. 50; SmeUey v. Squ^^ 2 Cha. Ca. 47; Jones v. Tfie Countess of 
Manchester, 1 Vent. 197; DayV.Arundtl.Bxi^. 510; Hacktt^. Wakefield, 
ib. 172 ; Chamberlain v. Kvapp, 1 Atk. 52. 

(c) Kennedy v. Green, 6. Sim. 6; Neesom ▼. Clarkson, 2 Hare, 163; see 
Tyler v. Drayton, 2 Sim. & Stu. 309 ; Hardman v. EUames, 2 My. & K. 
732 ; PhiUip v. Evans, 2 Y. & C. C. C. 647. 

(d) 1 Ch. Ca. 34; MiUard^s case, 2 Frcem. 43; Brereton t. Gamut, 

2 Atk. 240 ; see Hardingham v. NichoUs, 3 Atk. 304 ; Maitiand v. WiUon, 

3 Atk. 814. 

(c) Moor V. Mayhew, 1 Ch. Ca. 34 ; Day v. Arundel, supra, 
(/) Barrett v. Noswortliy ^Fmoh, 102 ; MUdmay v. Milamay, Amb. 767 ; 
BuUock V. Sadlier, ib. 764. 
ig) Moor v, Mayhew, 1 Ch. Ca. 34 ; Wagstaff v. Read, 2 Ch. Ca. 156. 
(h) Bug. 789. 
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It has been said that a purchaser for valuable con- Cap. III. 
sideration without notice, or a mortgagee, ought to be 
compelled to state affirmatively or negatively what they 
have so purchased bond fide^ as otherwise it is impossible 
to assign the extent of the protection to be allowed, 
or of the relief to be given to the plaintiff. Lord Eosslyn 
puts the case of a mortgage made by the owner of an 
estate, partly settled, partly unsettled, the boundaries of 
which have been confoimded during the possession of that 
owner. "If a person," says he, "entitled under the 
settlement, filed a bill to compel the mortgagee to set 
out, not the title by which he claims, but the metes and 
bounds of the estate subject to his mortgage, no plea 
could go to the extent of that discovery " (a). " There is 
here," says Mr. Hare (b), " an ambiguity in the meaning 
of the words * subject to his mortgage ; ' for the very 
question in that case was upon the right of the mortgagee 
to protect himseK by plea from affording information 
which would enable the plaintiff to wrest firom him the 
deeds which he held. His lien upon the mortgaged 
premises had failed ; the question arose, whether anything 
remained subject to his mortgage, and therefore covered 
by his plea. Lord Bosslyn's conclusion was, that nothing 
so remained. If, in the supposed case, the mortgagee be 
taken to be out of possession, as in the case then before 
Lord Bosslyn, it may be presumed that he confined the 
expression strictly to the imsettled estate, and it implies 
an opinion that the defendant, in such circumstances, 
must give every discovery required to distinguish its 
boundaries. This reasoning is justly questioned in the 
argument for the plea in Walhpffn v. Lee (e). If, it was 
said, the owner of a settled estate had confounded it with 
an unsettled estate, and mortgaged both to a person 
without any notice, and the person daiming the settled 



(a) Strode v. BlaMume, 3 Ves. 225 (6) Disc. 97. 

(e) 9 Ves. 26 ; see Fogg's C<ue^ cited 1 Vera. 52 ; Hoare v. Parker, 1 
Bro. G. G. 578 ; Addi$on v. WdOcer, 4 Y. & G. 447 ; see Jenkim y. BuMy, 
W. N. (1866), 92. 
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Cap. Ill, estate could not get on with any process without having 
the boundaries ascertained, the mortgagee could not be 
compelled to say anything, upon the common principle, 
haying taken it as an unsettled estate. If, however. 
Lord Bosslyn, within the terms subject to his mortgage^ 
comprehended the whole estate which the mortgagor 
assumed to convey, the proposition is undeniable." 

WaUwynv, Indeed the doctrine that a mortgagee who has inno- 
^^' cently taken a mortgage from a tenant for life for a 

period beyond his life, must, at the suit of the remainder- 
man, make discovery of the deeds in his possession, may 
be considered as overruled by Lord Eldon in the case 
above referred to by Mr. Hare of Wallwyn v. Lee. There, 
on a bill filed by a tenant in tail in possession for dis- 
covery and delivery of title deeds, a plea of a mortgage 
to the defendant by the tenant for life, alleging himself 
to be tenant in fee, and being in possession of the estate 
and deeds as apparent owner, was allowed. ^' This bill," 
said his Lordship (a), " is filed by a person having got 
possession. If the principle is that this Court will not 
stir against a purchaser for valuable consideration without 
notice, what are the legal rights of the son, tenant in tail, 
when his father's life estate determines. His legal rights 
are that he shall have possession of the estate. I do not 
know that I am entitled to say, of the title deeds ; but, 
that he shall recover in trover the value of the deeds ; or 
in detinue, in which the judgment is for the deeds or the 
value. But, without attending to the imperfection of the 
law in such actions, which is probably the ground of the 
jurisdiction here for the specific delivery of the thing, I 
will suppose his right at law to be the specific delivery. 
It is true, he is not seeking in equity to recover possession 
of the estate. But he is seeking to recover something 
which he cannot recover at law, the value of which, non 
constat^ he can recover at law without the discovery of the 



a) 9 Ves. 24. 
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deeds. Is it of necessity, then, that this Court must hold Cap, ill, 
as against a purchaser for valuable consideration without 
notice that, if the possession of the estate has been got 
from him, the possession of the deeds shall be taken out 
of his hands by this Court, and thrown in to the person 
who has got from him the possession of the estate ? I do 
not go farther to consider, whether the possession can be 
for ever withheld from him ; reserving that, and doubting 
whether upon the argument of this plea the Court has 
any right to discuss that question, or to take upon itself 
to say, as the ground upon which it is in this state of 
things to proceed, that the possession may be for ever 
withheld from him. Is it not worth consideration whether 
the very principle of this plea is not this : * I have honestly 
and hand fde paid for this, in order to make myself the 
owner of it ; and you shall have no information from me 
as to the perfection or imperfection of my title until you 
deliver me from the peril in which you state I have 
placed myself in the article of purchasing bond fde.^ Is 
it not worth consideration whether every plea of purchase 
for valuable consideration without notice does not admit 
that the defendant has no title ? If he has a good title, 
why not discover ? I apprehend there is sufiScient ground 
for saying, a man who has honestly dealt for valuable 
consideration without notice, shall not be called upon, by 
confessions wrung from his conscience, to say he has 
missed his object in the extent in which he meant to 
acquire it." 

The mere allegation, however strong, of a person that Mere allega- 
he is entitled to an estate, will not be suiBcient to sustain tJ2rty*ifl*en- 
a bill in equity for discovery, nor to compel the defendant titled to an 
to discover his title deeds, which are asserted to relate to ^ffl^entto 
such alleged title in the plaintiff. So where a bill was entitle him 
filed by a person claiming to be lord of a manor against ^«»very. 
another person also claiming to be lord of the same manor, 
and praying, amongst other things, a discovery in what 
manner the defendant derived title to the manor, the de- 
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Cap. Ill, fendant demurred, because the plaintiff had shewn no 
right to the discovery, and the demnrrer was allowed (a). 
So again, where a bill was filed for discovery, without 
shewing for what purpose the discovery was sought, 
Vice-Chancellor Sir John Leach allowed a demurrer, ob- 
serving that a Court of Equity would not compel dis- 
covery for the mere gratification of curiosity (J). But 
where, in a suit by a plaintiff alleging himself to be a 
freehold tenant of a manor, against the lord, to establish 
customary rights over the commons in the manor, the 
defendant by answer denied both the title of the plaintiff 
and the alleged custom, it was held that the plaintiff was 
entitled to the production of all the court rolls (c). And 
again, in a late case '((2), production was enforced. The 
plaintiff filed a bill to establish a right of common of 
vicinage over a common within a manor of which the 
defendant was lord. By his answer the defendant denied 
the plaintiff's right. It was, however, held that the 
plaintiff was entitled to the production of the records of, 
and documents relating to, courts baron held within the 
manor ; to the production of accounts and memoranda 
relating to the digging of the gravel and cutting of turf 
on the common ; to have a list of the documents relating 
to the title of the defendant as lord of the manor ; but 
not to have such documents produced, the defendant 
stating by aflSdavit that they related exclusively to his 
own title as lord of the manor, and did not in any way 
tend either to establish the rights claimed by the 
plaintiff or to defeat the defendant's defence to the suit 



(a) Addetiy v. Sparrow, cited Ld. Redes. Treat 3rd Ed. 154 ; Ivie y. 
Kekeujteh. ib. 155; Bamere v. BauUnt, Finoli, 86; production of the 
court rolls of a manor was ordered in a suit to establish a onstom, 
Warrick v. Queen's CcXUqe^ L. R. 3 £q. 683. 

(&) Cardale v. WatkiM^ 5 Madd. 18 ; see Newman v. Holder^ Finch, 44 ; 
Lord Kennngton v. Maniel, 13 Yes. 240 ; Hilton v. Barrow^ 1 Yes. jun. 
284 ; AngeU v. Draper, 1 Yem. 399 ; Dolhigge v. Ilowe, cited Bondean v. 
Wyatty 3 Bro. C. C. 155 ; Wett v. Delaware, 1 Yem. 74. 

fo) Warrick v. QueetCe College, supra; see L. B. 10 Eq. 105; 39 L. J. 
Ch. 936. 

(<i) Minei v. Morgan^ L. R. 11 Eq. 284. 
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But a defendant cannot be compelled to produce deeds Cap, ill. 
which^ even if the title which the plaintiff sets up were 
true, could not relate to such title (a). 

When the defendant can, without setting out his (ywn Defendant 
title, shew that the plaintiff has none, he may thus save piai^lifhaa 
himseK making the discovery sought (6). no title need 

his own. 

Though, as it has been already shewn, where a plaintiff a plaintiff 
seeks the production of an instrument in the hands of the ^^^}^^ ^^T^ 

^ an interest in 

opposite party, he must first establish some interest a deed, has a 
therein, yet that being done, it seems his right to an "^y^^'^" 
inspection usually follows without waiting for a hearing 
of the cause. 

Thus, where the plaintiff in his bill stated that he was 
rector of a certain parish, and as such entitled to the 
glebe lands therein, and that receipts had been given 
from time to time by the former rectors to the defendant 
for the rent, and who had also in his custody a map or 
plan of the said lands: the defendant admitted this, 
and on motion for the production thereof, the Lord Chief 
Baron said that, however cautious the Court would be in 
making orders for general production of instruments, yet 
the moment a plaintiff had established an interest in any 
instrument, he had certainly a right to have a production 
of it ; at the same time it would be very dangerous to 



(a) Buden v. Dore, 2 Yes. jun. 445 ; tee Price v. Smith, Choi. Cos. in 
Cha. 113 : Gifford v. Tripeonny, ib. 168 ; Moodalay v. Morton^ 1 Bro. C. G. 
471 ; Smith v. Duke of NorthumberJandj 1 Ck>z. 365 ; Earl of SaUsfmry y. 
Cicil, ib. 277; Stroud v. Deacon, 1 Yes. 87; Potts v. Adair, 1 Anst. 259 ; 
3 Swans. 268, n. (a); Atiom.'Oen, v. Corp. of Poole, cited tb. ; Bird v. 
Harrison, 15 Yes. 408; Church v. Barclay, 16 Yes. 435; Marsh v. SibbaJd, 
2 Y. & B. 376; Fenwiek v. Seed, 1 Mer. 126; Newton v. Beresford, 1 
Younge. 381 ; UneiDorth v. Woodcock, 3 Madd. 432 ; Tyler v. Drayton, 2 
Sim. & Stn. 309 ; Sparke v. Montriou, 1 Y. & 0. 103 ; Bolton v. Corp. of 
TAverptiol, 3 Sim. 467; Doe d. Courtail v. Thomas, 9 B. & C. 288. 

(6) See Winn t. Fletcher, 1 Yem. 473 ; Gun v. Prior, 1 Cox, 197 ; HaU v. 
Soyes, 3 Bro. C. G. 489, overruling Netpman v. WaUis, 2 Bro. G. C. 143. 
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CUSTODY AND PRODUCTION OF TITLE DEEDS. 



Cap. lir. order a production upon all occasions on confession of 
instruments being in a defendant's hands (a). 



Production 
cannot be 
refused on 
ground that 
if plaintiff's 
claim is 
unfounded he 
has no 
interest. 



Tenants in 
common and 
joint teuantf. 



A defendant cannot refuse production of deeds merely 
on the ground that if the plaintifiTs claim is imfounded, 
he has not interest in them (b\ and the onus lies on the 
party refusing production to show that the documents in 
question relate to his title alone, and do not relate to the 
plaintiff's (e). 

Soy in a case where the plaintiff claimed as heir-at-law 
of A., and prayed to have the possession and title deeds 
of an estate delivered to him ; the defendants pleaded 
in bar to the whole bill, that plaintiff was not heir-at-law 
of A., setting forth a pedigree whereby it appeared that 
he was of the half blood, and was not in any other manner 
related to A. ; it was held that the plea was good (d). 

When a person is tenant in common, or joint tenant, he 
has a ;:ight to call upon his co-tenant who is in possession 
of the title deeds, to produce them for his inspection (e) ; 
though if one of them has, prior to the filing of the bill 
for this purpose, sold his share, and retains the deeds 
in the character of mortgagee, for the amount of the 



(a) Smith V. Duke of Northumberland^ 1 Cox. 363 ; Firkins v. Lovoe, 
1 M'Cle. 73 ; Herbert v. The Dean d Chap, of Wettminder, I P. Wms. 773 : 
Bird V, Harrieon, 15 Yes. 408. 

(h) Gresly v. Mousley, 2 E. & J. 288 ; and see BumbolUl v. FoHeath, 3 
K. & J. 44 ; Ferrier v. AUwool 14 W. R. 597 ; Bugden v. South. 26 L. J. 
Cli. 425; Bates v. Mas, of Chrises Col Cambridge, ib. 449; Quin v. 
BatcUff, 9 W. R. 65 ; but see Robson v. Flight, 33 Benv. 268. 

(o) Clegg v. Edmondton, 3 Jur. (N.S.) 299; Lind v. Isle of Wight Ferry 
Co., 8 W. R. 540 ; Bishop of Winchester ▼. Bowker, 29 BetiV. 497 ; Felkin v. 
Lo9d Herbert, 9 W. R. 756; 30 L. J. Ch. 798 ; BulUm v. Corp. of Liver- 
pool, 1 M. & K. 88 ; Jetikyns v. Busttby, 14 W. R. 531 ; and see ManseU y. 
Feefiey, 9 W. R. 61t). 

(d) Gun V. Prior, I Cox, 197 ; Winn v. Fletcher, I Vem. 473 ; Hall v. 
Noyes, 3 Bro. C. C. 489 ; see Dolden v. Huntingfield, 11 Yes. 283 ; Armitage 
Y. Wadsworth, 1 Madd. 189. 

(6) Lambert v. Rogers, 2 Mer. 489; Hercy v. Ferrers, 4 Beav. 97; BaUs 
V. Margrave, ib. 119 ; Maden V. VeeverSt 7 Beav. 489; Edmonds v. FUey, 
30 Beav. 283 ; see Potter v. Waiter, 2 De G. & Sm. 410. 
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purchase-money^ it seems he will not be bound in that Cap, hi. 
character to produce them (a); for the estate is the 
purchaser's who made the mortgage, and a mortgagee has 
no right to show his mortgagor's title. 

In a case where there had been a partition, and the 
counterpart of a lease containing a covenant to repair, 
was in the hands of one of the parties, the Court refused 
to compel a purchaser of one of the shares to complete 
his contract, unless the counterpart was deposited for the 
benefit of the purchaser. For, it was said, it would be too 
much to put the purchaser to the necessity of filing a bill 
from time to time to have the counterpart delivered to 
him as often as he might require it (b). But what was 
considered too much to put a purchaser to in those days 
is not considered hard upon him in the present, for '* The 
Vendor and Purchaser Act, 1874," section 2, rule 3, 
provides, That the inability of the vendor to furnish the 
purchaser with a legal covenant to produce and furnish 
copies of documents of title shall not be an objection 
to title, in case the purchaser will, on the completion 
of the contract, have an equitable right to the produc- 
tion of such documents. 

Though a party ceomot be required to produce deeds or in cases of 
documents which are exclusively evidences of his own "^^ 
title, the case is different if a transaction be impeached 
on the ground of fraud. If a deed is impeached on the 
ground of fraud, and the production of the deed may be 
material in determining the question at issue in the suit, 
the production will be ordered (c). And on a title deed 



(a) Edmonds v. Foley, 30 Beav. 283. 

(6) Shore v. CoUeU, G. Coop. 234. 

(c) Black V. 8yme$, 8. & R. 87 ; DavU v. Parry, 27 L. J. Ch. 294 ; 4 Jur. 
(N.8.) 431 ; Greenwiod v. Greenwood^ 6 W. E. 119; see Farrer v. Hutchin-' 
son, 3 Y. & G. 692 ; I^eal y. Latimer, 2 Y. & C. 257 ; Nelesom v. darkson. 
2 Ha. 166 ; AU.-Gen. v. Thompson, 8 Ha. 113 ; and this though tlie fraud 
be denied by the defendant in his answer, BoMford v. Blakesley, 6 Beav. 
131. But the deed impeached is not generally produced until the hearing, 
Tyler v. Drayton, 2 8. A S. 309 ; when, however, the biU charged that the 

F 2 
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Cap. Ill, in the poBsession of a party being impeached, all the sub- 
sequent documents which depend upon and proceed from 
ity may be required to be produced as well as the deed 
itself (a). 

Whenmort- So also, although a mortgagee cannot, as a general 
to piwiuce^ rule, be required to produce the mortgage deed before 
mortgage payment of the moneys due on the security, the case is 
different if a special case be made out by the mortgagor (b). 
If, for example, there is a dispute as to the amount of 
the moneys due on the mortgage security, and the 
mortgagor alleges that the deed has been falsified, and 
that a larger sum has been inserted in it than he has 
received or intended to receive, or if the mortgage deed 
be impeached on the ground of fraud, the mortgagor 
is entitled to production of the mortgage deed, and to 
discovery respecting it, before payment of the moneys 
due on the mortgage (c). So, also, if a mortgagee denies 
the title of the mortgagor claiming to redeem (df), or 
if the mortgagor alleges that the moneys due on the 
mortgage have been paid off (e), production of the deed 
will be ordered for the purpose of trying the question at 
issue. If the mortgage has been paid off, the payment of 
the mortgage money prevents the mortgagee from saying 
that he has a right to withhold production. He cannot 

Alleged fraud appeared on the back of the deed, that charge not being 
answered, the Court ordered production of the deed on motion : Kennedy v. 
Green, 6 Bun. 6; Neate v. Latimer, 2 Y. & C. 257; 11 Bli. (N.S.) 149; 
4 01. & F. 570 ; and see Jones v. Jones, 1 Kay, Ap. vi. ; Cannoek v. 
Jauncey, 1 Drew. 497 ; Atkyns v. Wright, 14 Ves. 211. 

(o) Jones V. Jones, Kay, Ap. vi. ; Gredey v. Moudey, 2 K. & J. 2S8 ; see 
Balch V. Symesj Turn. & R. 87. 

(6) PhClips V. Evans, 2 Y. & C. C. C. 647; Housard v. BfMnson, 4 
Drew. 522, 526 ; see Owen v. Nickson, 3 £1. & El. 602. 

(c) Neate v. Latimer, 2 Y. & C. 262, per Lord Abinger; PhiUips v. 
Evans, 2 Y. & C. C. C. 647 ; Jones v. Jofies, Kay, Ap. vi. ; Bridffioater v. 
De Winton, 33 L. J. Ch. 238 ; Smith v. Barnes, L. R. 1 Eq. 65 ; Patch v. 
Ward, ib. 436; see QUI v. Eyton, 1 Beav. 155 : seeus, where he submits to 
be redeemed, Howard v. Robinson, 4 Drew. 526 ; see Freeman v. Butler, 
83 Beav. 289. 

'(d) Jones v. Jones, supra; see Buncombe v. Davis, 1 Ha. 190; Lloyd v. 
Wait, 12 Sim. 103; Smith v. Barnes, supra. 

(e) Pilhington v. ffunstoorth, 1 Y. & C. 617 ; Jones v. Jones, supra. 
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be allowed, on the allegation that he is still a creditor, to ^^^' ^^J* 
withhold production (a). So also, although, as we have Consenting to 
already seen, a mortgagee cannot be compelled to produce S^J^ m^at 
his title deeds, or allow their inspection, till his debt is produce deeds, 
paid, yet if he consents to be paid off out of the purchase- 
money to be produced by a sale of the property in a suit, 
he may be ordered to deposit them in Court (I), Where 
the deeds are deposited in Court by the executor in 
a creditor's suit, the Court, on payment of the debts, will 
in that suit only deliver the deeds to the party who has 
deposited them, notwithstanding the application by the 
tenant for life for their delivery out to himself (c). 

By the 15 & 16 Vict: c. 86, s. 15, it is provided that it 15 & 16 Vicf. 
shall be lawful for the Court (of Chancery) upon the 20. '"* * 
application of the plaintiff in any suit in the said Court, 
whether the defendant may or may not have been required 
to answer the bill, or may or may not have been interro- 
gated as to the possession of documents, to make an order 
for the production by any defendant upon oath of such 
documents in his possession or power relating to the 
matters in question in the suit, as the Court shall think 
right; and the Court may deal with such documents, 
when produced, in such manner as shall appear just. 

And by the 20th section of the same Act it is provided 
that it shall ba lawful for the Court, upon the application 
of any defendant in any suit, but where the defendant is 
required to answer the plaintiffs bill, not until after he 
has put in a full and sufficient answer to the bill, unless 
the Court shall make any order to the contrary, to make 
an order for the production by the plaintiff in such suit, 
on oath, of such of the documents in his possession or 



(a) Cannock v. Jauncey, 1 Drew. 507. 
(5) Livesey v. Harding, 1 Beav. 34:^. 
(e) I'lunkeit v. LewiSt 6 Ua. 65. 
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Cap. Ill, power relating to the matters in question in the suit, 
as the Court shall think right ; and the Court may deal 
with such documents, when produced, in such manner 
as shall appear just (a). 

(a) See the cases cited on these sections in Morgan's Chan. Orders, 
4th ed. 172, 178. Seton on Decrees, 1010. The form of the affidavit ia 
settled by Sch. 3 to the Regulations of Aug. 8, 1857, and ought not to be 
varied except to meet the special circumstances of the case. Woodhateh 
V. Freelandy 1 1 W. R. 398 ; NewaU v. Telegraph Co. L. R. 2 Eq. 756. 
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CHAPTER IV. 

ON THE CUSTODY AND PRODUCTION OF TITLE DEEDS 

ON A SALE. 

1. As relates more particiilarly to the Vendor. 

In former times the title deeds were delivered to the How abstract 
purchaser, whose solicitor prepared the abstract at h^^J^^J^i^ 
client's expense, and the abstract was compared with the 
title deeds by the counsel before whom it was laid (a). 
But now the purchstser has a right to call for .an abstract Right of the 
at the vendor's expense, and he is not obliged to take the h^ve^^ab^ 
deeds themselves as a substitute for an abstract, and if it stract now at 
be withheld, its delivery may be compelled by a bill in «»t«f ^^^d^'- 
equity (b). The title must, as a general rule, inde- Commence- 
pendent of special stipulation to the contrary, commence n^^^t of title. 
fbrty years back. The first section of " The Vendor and 
Purchaser Act, 1874," substitutes this period for sixty 
years, the period during which the title was previously to 
be deduced. This refers to contracts made since the 
31st day of December, 1874. The effect of this Act will 
be, in ordinary cases, to shorten abstracts of title, and a 
forty years' title, considering the effect of the late " Keal 
Property Limitation Act" (37 & 38 Vict c. 57) (o), will 

(o) Sngden 406, refeiring to Temple v. Broum, 6 Taunt. 60, but there it 
does not appear to have been decided ; Be«' 1 Prest. on Abst. 200, 2nd ed. 

(6) 1 Prest. on Abst. 34; but 8»e Temple v. Brawn, 6 Taunt. 60; 
CUnenes v. Higaifuon, 1 V. & B. 529 ; Home v. Wingfield, 3 Scott, N. B. 
340 ; Morris v. Keardey, 2 Y. & Ck)ll. 139. 

(e) This Act does not oommence and oome into operation till the Ist of 
January, 1879 (§ 12). 
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Cap. IV. eventually be a better security than formerly. But it 
will be for purchasers to avoid when possible the opera- 
tion of the Act, for though it is probable that the rule of 
sixty years' title was not based, as supposed by Mr. Brodie, 
solely upon the length of human life, it being clear that 
the case of a tenancy for life, or a tenancy in tail, might 
require a more extensive range of investigation, yet, if 
owing to the possibility of human life extending con- 
siderably beyond sixty years, a sixty years' title was not 
deemed absolutely secure, surely a considerable greater 
degree of insecurity will exist in regard to a forty years' 
title, on account of the rule that a possession adverse to 
a tenant for life will not bar a remainderman whose estate 
is expectant on the life estate or a reversion (a). A 



fa) 3 & 4 Win. IV. c. 27, § 3 ; 37 & 38 Vict. c. 67, § 2 ; Mr. Brodie'e 
opinion, 1 Hayes's • ConveyanciDg.* 5G4. Mr. Jarman (1 Conv. 60) 
mentions the following case : Lands are devised by will to A. by words 
which are oonsidered to carry the inheritance. A. sells and conveys 
(as is supposed) the fee simple. For more than sixty yeais the property 
is enjoyed under this coiiveyanoe, A. being alive fhroughout this period ; 
but on A.'s death at an advanced age, the purchaser in possesidon in 
roused from his dream of fancied security by an ejectment on the purt of 
the testator's heir-at-law, who claims and recovers the property, un the 
ground that A., according to the true construction ojf the ^ill, was 
devisee for life only, which claim being made within twenty years after A/s 
decease would be saved by the Statute of Limitations. Suppoting the 
conveyance by the devisee not to disclose the infirmity of his title, it is quite 
possible that the evicted purchaser maiy liave been coerot d into the specific 
performance of the contract by the decree of a Court of Equity. See, too, 
the case occurring in actual practice mentioned by Mr. Hayes (1 Cony. 
290), where an abstract commenced above sixty years back with a feoff- 
ment in fee, and the title was regularly deduced from that root ; but a 
reported case (Roe d. Sheers v. Jeffery^ 7 T. R. 58I&) disclosed the fact that 
the feoffor was tenant for life only. An objection was consequently tak^n 
to the title, and during the discussion several claimants bte^rted up, and 
an ejectment was actually brought for the recovery of the estate. We 
may here mention that the first section of ** The Vendor and Purchaser Act 
1874," above referred to, contains an important proviso, that ^ earlier title 
than forty years may be required in cases similar to those in which earlier 
title than sixty years may now be required.'' And therefore it may be 
said generally that a purchaser has still a right in every case where the 
statement in the abstract, or its silence, leads to a fair inference that the 
prior title may disclose an existing defect, to require the earlier title to 
DC produced. The cases in which a purchaser could require evidence of 
title to be shewn for more than sixty years were thus summarized by 
Mr. Hayes (1 Conv. 571) : " The Rbstruct must shew such dealings or 
facts commencing sixty years ago, and continued down to the present 
time, as lead morally to the conclusion that the fee is now in the vendor. 



I m *^i *mi I ■ ^i » ^ »» *- -1 ■ -■ ■■ i«i"" 'wt^^^^^m'^^tmm^^iK'^^^9^^^^^^^^ ■ ■ ■ if^ma^mi^^^^ 
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prudent purchaser will in general not rest content with a Cap. IV. 
forty years* title only, and of course a mortgagee may What deeds 
be expected to make the same investigations as previous gtraoted. 
to the Act coming into operation. Every document upon 
which it depends, or which in any way affects the title, 
should be abstracted. A purchaser cannot require em 
abstract of all the deeds in the vendor's possession how- 
ever ancient, but he may require inspection of all docu* 
ments whether prior or subsequent to the commencement 
of the abstract It has not been directly decided that Bight of par- 
where a good title for a definitive period is shown, a^JlJ^toiiof 
purchaser can demand an inspection of earlier docu- documents 
ments, and Lord St. Leonards is of opinion that the y^usiy to 
Courts would discountenance a demand for inspection of commence- 
the earlier documents, which would lead to delay and 
expense. But in one case (a) it was decided that a pur- 
chaser was entitled to the inspection of documents dated 
prior to the commencement of a sixty years' title when the ^ 
root of the title depended upon a general devise and a 
proof of seisin ; and the better opinion seems to be that, 
irrespective of the nature of the title shewn, a pur- 
chaser has a right to have inspection, and therefore 
production, of deeds that are in the vendor's possession, i 
although they may be of em earlier date than the first ' 
deed abstracted (b). 

The principle of the rule as to sixty years' title was Principle of 



or in his power. If a reference discloses something beyond sixty years 
which negatives or materially weakens that conclusion, then the 
matter referred to is necessary to complete the eyidence required by the 
rule." 

(a) Parr v. Lovegrove, 4 Drew. 170. 

(6) Proiter v. WaUsy 6 Madd. 59, is the only case approaching the point ; 
but there tlie Tendor had nut the deeds in his power; and the question 
was, whether the purchaser having by recital in a deed more than sixty 
years old constructive notice of antecedent deeds, could reject the title, 
aud the Court held that he could not. It appears to be the opinion of ) 
Mr. Jarmau and Mr. Hughes that it is the right of tho purchaser to see 
any deeds relating to the property that are not abstracted, although tlie 
abstmct may show a good sixty years' title. Kindcrsley, Y.C., in Parr v. 
Lovegrove, 4 Drew. 170, 180. 
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Cap. IV. founded upon the presumption that there is nothing to 
rule as to com- oust such a title, and a similar presumption as to a forty 
^— ' yeaxs' title xansi be taken to Le W the principi; 
upon which the late Act was based ; so, therefore, if there 
are earlier deeds which may actually show that the title 
is bad, a purchaser is entitled to their production. The 
assumption never was that a sixty years' title w£ts abso- 
lutely safe against eviction, and if evidence is proved to 
exist (such as earlier deeds) which may show the in- 
ference arising from a sixty years' title to be ill-founded, 
it cannot be supposed the Court would treat the in- 
ference as incapable of being rebutted, and refuse to 
allow an investigation of the evidence which might 
destroy it If there are earlier deeds, on completion, 
the purchaser is entitled to have them delivered up to 
him, and it seems but reasonable that he should therefore 
have a right to see them before completing, as part of the 
title he is about to take. A condition merely providing 
that no deed shall be called for anterior to one of a 
certain date, does not preclude the purchaser from ob- 
jecting that the title is defective on the face of it, or 
from proving aliunde that it is so (a). And where, in a 
late case, a sale was made by the Court under a condition 
which precluded the purchaser from objecting to the title 
prior to the document chosen as the root of title, and the 
purchaser inquired into the prior title and discovered that 
it was defective, the contract was not enforced against 
him (b). 



n/ 




As to the 
oinisBion of 
particular 
deeds in the 
abstract. 



The vendor's solicitor should suppress no deed or fact 
material to the title, but it frequently happens that it 
may be advisable to omit particular deeds in the abstracts. 
Thus leases which have expired may be omitted, and 



(o) SeUick V. Trevor, 11 M. & W. 722 ; 12 L. J. (N. S.) Ex. 401 ; Shepherd 
V. Keatley, 1 C. M. & R. 117 ; 3 L. J. (N. 8.) Ex. 288 ; Keyse v. Haydm, 
20 L. T. 244 ; Hume v. Pocock, L. R. 1 Ch. Ap. 379; but see Edward v. 
Wickwar, L. R. 1 Eq. 68. 

(6) EUe V. Else, L. R. 13 Eq. 196. 
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where an equitable charge on the property, which is not Cap. IV. 
referred to in any of the other deeds, has been clearly 
satisfied, it seems useless to insert the deeds connected 
with it in the abstract ; but if, as is generally the case, 
it is mentioned in any deed connected with the other 
parts of the title, or if there be the slightest doubt of its 
complete satisfaction, the deeds must be abstracted (a). 

And where there is a mere presumption of the satis- 
faction of the charge or incumbrance, the deeds should 
always be abstracted, because the presumption may be 
rebutted by contrary evidence, and then it will not 
aTail(i). It is for the purchaser's conveyancer ulti- 
mately to consider whether such incumbrance is or is not 
material or does affect the title, and whether there are 
sufficient grounds for presuming that it has been released, 
satisfied, or discharged. As notice of a deed is con- 
structive notice of all its contents, it is but right that 
the purchaser's legal advi£(er should have the opportunity 
of considering the effect of every incumbrance or charge 
on the title. ** In all these and the like cases," says Mr. 
Preston (o), *' liberal, and even honest practice, imposes on 
the solicitor by whom the abstract is prepared the duty of 
supplying more information than may in his own judgment 
be material, than the latitude of withholding any fact or 
circumstance which may give a turn to the title, or shew 
an incumbrance which once existed, however strong he 
may consider the presumption in favour of its having 
been discharged or satisfied, or barred by lapse of time." 
And the Court will be very cautious in compelling a 
purchaser to accept a title liable to an incumbrance upon 
a presumption that such incumbrance is discharged, how- 
ever strong that presumption may be. 

It was the opinion of Lord Kenyon that every incum- LordKenyon's 
brance whatsoever affecting the estate upon which any ^'P"^*^'^* ^ 

(a) 8 Stewart on Conveyancing, 34. (6) Bametodl v. HarrU, 1 Taunt. 430. 

(c) 1 Preston, Abst. 65. 
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Cap. IV. security was about to be placed should be abstracted, and 
that the abstract should therefore contain an account of 
every judgment by which the estate was affected. And 
Mr. Preston considered it to be the duty of the solicitor 
who prepared the abstract, when an incumbrance ap- 
peared from a recital, to state such incumbrance even 
though it might not be existing. And there can be no 
doubt that such is his duty. The best course is in general, 
perhaps, to set out all the deeds in the vendor's posses- 
sion &om the first deed commencing the title, leaving 
the purchaser's counsel to judge of their materiality and 
effect. For if a purchaser discover any fact which has 
been concealed from him, and which affects the security 
of his title, he will be entitled, even after the money is 
paid and the premises conveyed, to have the conveyance 
set aside, and his purchase-money returned with costs. 
And that, although no interruption has taken place, nor 
any threat been made that it will take place (a). 

As to the ab- In a casc where an equitable charge was not stated in 
Btracting of ^.j^^ abstract or communicated to the purchaser, and the 

equitable m- , ^ 

cumbrances. excuse was that the person entitled to the charge was 
content to be paid off as far as the purchase-money ex- 
tended, the Vice-Chancellor disapproved of the suppres- 
sion, and said that even as to equitable charges which 
have been discharged he had no doubt whatever that 
such charges ought in some way to be communicated to 
a purchaser (6). Where circumstances disclosed by the 
instruments abstracted or otherwise known to the pur- 
chaser require the production of any portion of the earlier 
title than that stipulated as the commencement, the 
vendor is bound to furnish an abstraei of any instrument 
forming part of such earlier title, upon the contents and 

(o) Edwards v. WLeay^ Geo. Coop. 308 ; 2 Swan. 287 ; see Heath v. Heath, 
1 Bro. C.C. 148, where Lord Thurlow said it would be an extraordiuary 
proceeding for a Court of Equity to compel a party to take an estate which 
it cannot warrant to him. 

(b) Drummond v. Tracy^ John. 608. 
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construction of which the title depends, but should the Cap, iv. 
instrument be required simply to establish a fact or 
negative an inference, it is sufficient to produce the 
instrument itself as such evidence (a). 

Any judgments or specialty crown debts which are 
known to affect the vendor, should be noticed, excepting, 
however, where such information would have the effect of 
rendering the purchaser liable to judgments or other 
charges which otherwise would not affect him (b). Judg- 
ments are substantial charges on the estate, and the 
vendor's solicitor would be liable in equity, if he sup- 
pressed any incumbrance on the property which was known 
to him (c). And now he is made criminally responsible 
for concealing any instrument material to the title, or any 
incumbrance from a purchaser, or falsifying a pedigree 
in order to induce hitn to accept the title with intent to 
defraud (d). 

A statement should be made as to which of the Statement in 
abstracted deeds are in the vendor's possession, and in ^,o^^iono( 
whose custody the others are. the title deeds, 

and other 
facts. 

Subjoined to the abstract should be a statement whether 
or not the vendor be married, and if he be, whether his 
wife be dowable out of the lands contracted to be sold ; 
a statement of all such matters relative to the legal 
characters and situations of the several parties (if any) 
who are interested in the estate as do not appear upon 
the hce of the abstract, in order that the purchaser's 
counsel may be enabled to advise with precision on every 
matter connected with the title, and point out the mode 
of assurance to the purchaser without the necessity of 
calling for further information ; and in doing which, let 

[a) Sug. 406 ; but see 1 Hayes's Gonv. 574, n. {k). 
>) 1 Jar. 86; Ridtards v. Barton, 1 Esp. 268 ; I & 2 Vict. o. 110, s. 13. 
(c) See Amot v. Briscoe^ 1 Ves. sen. 96 ; Evans v. Bicknell^ 6 Ves. 193 ; 
Burrowe$ y. Lock, 10 Yes. 470; Sug. 410; Biehards v. Barton, 1 Esp. 268. 
(cQ 22& 23 Vict c. 35, s. 24. 
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Cap. IV. him always bear in mind that it will be much better to 
err on the side of superabnndancyy and insert what may 
happen to be superfluous, than to omit what may possibly 
be essential (a). 

Production of Upon the delivery of the abstract, the vendor's solicitor 
deeds by ^^ must be prepared to produce the deeds and other evidences 
citor. in support of the title to the purchaser's solicitor, and if 

they are not in his possession, but can be obtained under 
a covenant or otherwise, they must, at his own expense, 
be produced (J). And wherever the title deeds may be 
produced, the solicitor for the purchaser must either 
attend himself, or procure some one else to do so, for the 
purpose of their examination. 

Where the If the deeds are in, or near, the locality of the estate, 

or^r^he' ^' ^^ ^^^ notorious residence of the vendor, it seems that 

locality of the purchaser must heai the expense of any journey his 

residence of solicitor may have to take to examine them ; and if they 

vendor. are in London, a country solicitor is not justified, unless 

specially instructed by his own client, in incurring the 

expense of a personal attendance, but ought, according 

to the usage of the profession, to instruct his agent in 

London to examine the deeds, cmd cannot charge for the 

Where they expenses of his own journey for that purpose (c). But if 

ulce or^in" *^® deeds are far off, or in the hands of persons residing 

the hands of in different parts of the country, the purchaser's solicitor 

§i^«nt parts ^^ ^^^ bound to send the abstract to an agent in a country 

of theconntry. town, in order that he may compare them with the deeds, 

but the vendor must be at the expense of his journeys for 

that purpose (d). Thus, where a deed was in the possession 

of a former purchaser, and there was only a covenant to 

produce a copy of it, the purchaser was informed that the 



(o) Bart. * Prac. Diss.' xxxyii. 

(6) Sharp V. Page, cited Sug. 430 ; Bart. * Prac. Diss.* xxxix. 

(c) Ahqp y. Lord Oxford, 1 Myl.% K. 564 ; Horlook v. Smithy 2 M. & Cr. 
623; Be Tryon, 7 Beav. 496. 

(d) Hughes y. Wynne, 8 Sim. 85; see Sharp v. Page, Sng. 430; 
Hawkins y. Vincent^ Garth. 124. 
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deed was in the hands of a gentleman in the country, and Cap. IV. 
might he seen there ; and upon a bill being filed by the 
vendors for a specific performance, he submitted to the 
Master that it was the duty of the sellers to produce the 
deeds stated in the abstract before the Master, or to 
the purchaser's solicitor in London. The Master said he 
would make enquiry of conveyancers, what the practice 
in such cases was, and afterwards decided that the pur* 
chaser's solicitor ought to send to Baldock, where the 
deed was, to compare the abstract with it, but that the 
sellers ought to pay the expense of the journey. 

"A case may be suggested," says Mr. Coventry (a), 
**when the purchaser may reasonably say, *the great 
expense of investigating the title is a surprise upon me, 
and such as I would not have incurred in addition to the 
price I am giving for the estate.' " For instance, if the 
vendor reside at York, and the purchstser in London, and 
the property and sale are both in London, and the 
particulars do not disclose the fact that the vendor resides 
at York, it may be necessary for the purchaser's solicitor 
to make one or more journeys to York, if the vendor 
refuses to transmit the deeds to his solicitor's town agent 
for examination of the abstract. On the completion of 
the contract, has not the purchaser a fair claim on the 
vendor for some remuneration in respect of the expense 
occasioned by his residence at so great a distance ? On 
the ground of concealment, unintentional though it be, 
the purchaser would not be altogether without a case in 
a Court of Justice. It clearly belongs to the vendor to 
produce the deeds in his own possession, and to procure 
the production of those which are in the hands of other 
persons, to enable the purchaser or his solicitor to verify 
and examine the abstract; the expense attending that 
production belongs to the vendor, the expense occasioned 
to the purchaser in attending to examine some deeds 



(o) * Con. Evid.' 109. 
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Cap. IV. elsewhere is, in fact, a part of the expense of production 
and falls on the seller. This seems to be the true and 
concise expression of the rule." 

Where the It is certain that where the vendor has a covenant for 

TOvenant^only ^^^ production of the deeds only, he must himself obtain 
for production them for the inspection of the purchaser : for if the 
musTohtain purchaser went to inspect the deeds, the holder might 
them. refuse to produce them to him, and would not be liable 

to an action of covenant for the non-production (a). 

And to relieve a vendor from this duty, the condition 
or contract for sale must be precise (i). If the vendor's 
solicitors inform the purchaser, that, although the deeds 
are in the hands of a third party, if required, they will be 
applied for, the purchaser, although he prepare and 
engross his conveyance which is executed, will not be 
bound to complete the purchase, unless the deeds be 
produced (c). 

Where the vendor agreed to give a good title and 
verify the abstract by the production of all the deeds, &c., 
at Norwich, at Lynn, or in London, on or before a certain 
day : it was held that he was bound to give notice to the 
purchaser at which place he would be ready to produce 
the deeds, &c. (d). Where the vendor stipulated by his 
conditions of sale that he would " deduce a good title," 
with certain exceptions there mentioned : And further, 
that he would " deliver up to the purchaser of the greater 
part in value of the said estates, all the title deeds and 
copies of deeds, and other documents in his custody, but 
should not be bound or required to produce any original 
deed or other documents than those in his possession, and 

(a) Fer Taunton, J. in RippingaU v. Lloyd, 2 Nev. & Man. 410, i19 ; but 
the learned Judge evidently was not then contempluting the words of a 
modem covenant to produce. 

(6) Southby v. i/iitt, 2 Myl. & Cr. 207. 

(c) Jarmain v. Eglestoney 5 Car. & Pa. 172. 

Id) Rippingail v. Uoyd, 2 Nev. & Man. 410. 
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set forth in the abstract, or which relate to other ^^^- I^* 
property;" it was held that the vendor was bound to 
verify his abstract in the usual manner. "It by no 
means follows," said Lord Cottenham, " th^,t the vendor 
cannot prove his title, because he has not in his 
possession all the deeds necessary for that purpose. It 
oould not, therefore, have been inferred by the purchaser 
that the restriction as to the liability to deliver up 
certain deeds was to apply to the liability to produce 
them for the purpose of proving the title, and if that 
inference was not obviously to be drawn from the con- 
ditions, will a Court of Equity compel a purchaser to take 
the estate without a title ? " (a) 

And it may be laid down generally that every con- Condition 
dition intended to relieve the vendor from his i^^ J!^ndOT°foL 
fade (b) liability to deduce a marketable title, and liabiUty to 
verify the abstract by proper evidence at his own ex- tit^"muS*to 
pense, must be expressed in plain and unambiguous definite. * 
language (c). In the case of a grant from the Crown, it 
is sufficient if the vendor's solicitor inform the purchaser 
where it may be seen (d). 

Where the vendor cannot produce the originals, as in Where vendor 
the case of wills and records, he cannot require t^^® Stated wies 
purchaser to send round to the different offices to examine for verificaUou 
the abstract with the originals, or with the records, even *''^"*®*- 
where that will be permitted by the rules of the office, 
although he (the vendor) is willing to pay the expense of 
the attendances, but he must procure office copies or 
extracts, as the case may require, in order to enable the 

(a) SouOiby v. HuU, 2 Myl. & Cr. 215. 

(6) Souter y. Drake, 5 B. & Ad. 992 ; Doey, Stanton, 1 M. & W. 695, 
701 ; Hall v. BeUy, 4 M. & O. 410 ; Worihington y. WarnngUm, 5 C. B. 
636. 

(c) Otbome v. Barvey, 7 Jur. 229, V-C. K. B ; and see Clarke v. JPVitix, 
3 Rnss. 320 ; and Morris y. Kearstey, 2 T. & C. 139. cited Dart.' 133. 

(d) Haye*8 Conv 3rd ed. 107, n. (m); Bug. 431. 

a 
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Oap. IV. purchaser's solicitor to examine the abstract with them, 
and as Lord St. Leonards also adds^ '* to lay them before 
his cotmsel, if it should be deemed necessary " (a). But 
how the purchaser's solicitor would be entitled to lay 
before his counsel documents produced merely for the 
verification of the abstract, and which will not in the 
ordinary course be handed over, if at all, before the 
completion of the sale, his Lordship does not say. 

Oo sale by In the case of joint tenants and tenants in common, if 

conamon"or ^^^ ^^ ^^^ custody of the title deeds, he must, unless his 
joint tenflnts. holding is as mortgagee, produce them on a sale by his 
co-tenant (h). And where estates are held in severalty 
but under common instruments of title, the owner of any 
estate would seem to have an equity to compel their 
production (c). And where they are in the custody of 
a tenant for life, a Tested remainderman, and those 
claiming under him, can compel their production for any 
proper purpose (d). 

On sale by With respect to copyhold estates, the copies of the 

^Suoti^of court rolls are the title deeds, and must be produced 
001^00 of lite any other title deeds (e), if they are in the vendor's 

oourt rolls. . i_i_ x^at.* jx* 

possession, or he has a coyenant for their production. 
And it is proper to search the court rolls themselves, to 
see that the abstracted surrenders, admissions, &c., are 
duly entered on them. 

Li Pode V. Shergdld (/), an exception was tak^i to the 
title to some copyhold lands by reason of no surrender 



(a) Sug. 431. 

(b) LambeH t. Bogen^ 2 Mer. 489 ; see EWm ▼. Elton, 6 Jar. (N.S.) 
186. 

(e) Banbury t. Briiooe, 2 Oh. Oa. 42; see Shore t. CoUett, Qeo. Coop. 
234. 
(k) Davii y. Earl of Dyaart, 20 Beav. 405 ; 21 Beay. 124. 
(e) See Whi&read y. Jordan, 1 Y. & 0. 317. 
(/) 1 Cox^ 160. 
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haying been produced before the Master. To this it was Cap, iv. 
answered that an abetraot of the several surrenders had 
been produced, and not objected to by the purchaser, that 
it was the constant practice in the Master's oflBce to pro- 
duce the abstract only (which in general is previously 
compared by the vendee's attorney with the title deeds), 
and that if the vendee does not insist upon the production 
of the title deeds, the Master makes his determination on 
the abstract only, which had been done in the present 
case. And to this Lord Thurlow agreed, and said that as 
the vendee might call for the title deeds before the 
Master, if he thought proper, he should take it for 
granted whenever the vendee omitted so doing, that he 
was satisfied the abstract was correct. And therefore, 
though this objection was true in letter, it was false in 
spirit, for in reality the production of the abstract 
unimpeached was the production of the surrender, and 
therefore he overruled the exception to the Master's 
report. This case supplies the rule, that the Court will 
not allow a purchaser who has not called for the deeds to 
raise an objection on a bill being filed for want of their 
production, so as to throw the costs of the suit on the 
vendor (a). 

The 24th section of the 22 & 23 Vict. c. 35 provides Pmudnientiy 
that any seller or mortgagor of land or of any chattels, ^^^ ^^^ 
or real or personal, or choses in action, conveyed or 
assigned to a purchaser [or mortgagee ({>)], or the 
solicitor or agent of any such seller or mortgagor, who 
shall, after the passing of the Act, conceal any settlement, 
deed, will, or other instrument material to the title, or 
any incumbrance from the purchaser [or mortgagee], or 
falsify any pedigree upon which the title does or may 
depend, in order to induce him to accept the title offered 



(a) Sug. 432. 

(&) This lection of the Act is to read and be conBtrued as if the words 
" or mortgagee " had followed the word " purchaser " in every place where 
the latter word is introduced in this section (23 & 24 Vict. c. 88, s. 8). 

• G 2 
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Cap. IV. or produc5ed to him, with intent in any of such cases to 
defraud, shall be guilty of a misdemeanor, and, being 
proved guilty, shall be liable, at the discretion of the 
Court, to suffer such punishment by fine or imprisonment 
for any time not exceeding two years, with or without 
hard labour, or by both, as the Court shall accord, and 
shall also be liable to an action for damages at the suit of 
the purchaser or mortgagee, or those claiming under the 
piirchaser or mortgagee for any loss sustained by them or 
either or any of them in consequence of the settlement, 
deed, will, or other instrument or incumbrance so con- 
cealed, or of any claims made by any person under such 
pedigree, but whose right was concealed by the falsifier of 
such pedigree, and in estimating such damages, where the 
estate shall be recovered from such purchaser or mortgagee, 
or from those claiming under the purchaser or mortgagee, 
regard shall be had to any expenditure by them or either 
or any of them in improvements on the land; but no 
prosecution for any offence included in this action against 
any seller or mortgagor, or any solicitor or agent, shall be 
commenced without the sanction of her Majesty's Attor- 
ney-General, or in case that office be vacant by her 
Majesty's Solicitor-General ; and no such sanction shall 
be given without such previous notice of the application 
for leave to prosecute to the person intended to be prose- 
cuted as the Attorney-General or the Solicitor-General 
(as the case may be) shall direct. 



2. As rdates more parUeuIarly to the Pwchaser. 

Comparison of The purchaser's solicitor must compare the abstract 
abBtraet with ^Qg^ Carefully with the original instruments abstracted 
and can only be exempted from this duty by express 
contract with his client. He is not bound to draw con- 
clusions from the deeds ; and, if he does so, he does it 
at his peril ; for he is bound to take the opinion of 
counsel on the deeds, and he is Tesponsible to his client 



wtm^^^^w 
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for giving a full and complete statement of the deeds or Cap, iv. 
other documents on which he asks counsers opinion (a). 

A pernicious practice is springing up among a certain Remarks on 
class of solicitors, of neglecting to examine the abstract S^°f of 
with the deeds ; contract work is seldom well done, and negieutlng to 
legal work done by contract is no exception to the rule, dee^^ 
The solicitor cannot with safety omit the examination of 
the abstract with the deeds ; were any evil consequence 
to arise from such omission, he would imdoubtedly be 
answerable to his client for the loss (b). An estate has 
been lost principally from the manner in which the 
receipt was endorsed, which would have led a vigilant 
purchaser to inquire further, when he would have dis- 
covered the fraud which had been committed (c); and 
instances are not wanting which demonstrate that an 
examination of the abstract with the deeds has laid bare 
variances so material as to affect the validity of the title 
itself. Besides which it should be seen that the docu- 
ments are properly stamped. 



(a) Iresott v. Pearman, 3 B. & C. 799; 5 Dow. A By. 687, cited 3 
Stewart's Con v. 39. In the cuae cited Bayley, J., B»id, " Now, without 
going the lengtli of saying that it is the duty of an attorney to know the 
legal eftei't of conveyances, it certainly is his duty either to draw right 
eunclusions from the deeds laid before him, or to lav the deedd themselves 
before liis counsel ; and if be withholdd the deeds, and draws a wrong 
ooncluKion, he does it at his peril." It is almost tlie invariable practice 
in London to lay the absti-act before counsel for his opinion, but in 
the country, where the title is not complicated, the solicitor frequently . 
takes upon himself the reeponsibility. ** Strictly speaking," says Mr. 
Ilugl.es, " it is the duty of the purchaiier's solicitor to submit the abstract 
to counsel in every instance, and by omitting to do bO he renders himself 
personally responsible for any loos or prejudice his client may sudtaiu 
in consequence of his accepting a bad, incumbered, or unmarketible 
title .•" •Sales of Real EsUite,' vol. i. 272, citing Brooks v. Day, 2 Dick. 
572; ForshaU v. Coles, 7 Vin. Abr. 54. pi. 6 ; Green v. Jackson, Peake, 
N. P. O. 236 ; Ireson v. Pearman, 5 Dow. & By. 687 ; Thwaites v. Mocker- 
son, 3 Carr. & Pay. 311; Wilson v. Tucker, 3 Stark. 104 ; Temple v. Brown, 
6 Taunt. 60, 63 ; Williams v. Jay, 11 L. T. 85. 

(6) WiUon V. Tucker, 3 Stark., N. P. C 154 (S.O.); 1 I>ow. A By. 
N. P. C. 30. 

(c) Kenihedy v. Green, 3 My. & K. 699; see as to liability of a solicitor 
omitting to make the usual b&irchus, Brooks v. Vay, 2 Dick. 572 ; Parker v. 
Bales, 14 C. B. 691 ; and ucgligence in passing a defect in title, Baikia v. 
ChatuUess, 3 Camp. 17. 
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Cap. IV. 

Duty of 
purchaser's 
solicitor on 
examining 
deeds. 



Points to be 
particularly 
attended to 
in such 
examination. 



It will be the busineBS of the purchaser's solicitor to 
see that no fact is stated on light foundation, or without 
being warranted by some authentic or reliable evidence, 
and to take care that, though the abstract be correct, so 
far as it is stated, no provisions have been omitted which 
may materially vary the state of the title ; and for this 
purpose it is his duty, first, to peruse the abstract, in 
order that he may note therein anything apparently 
suspicious, any apparent omission, or that any clause not 
abstracted at length, should be set out more fully ; and 
secondly, to peruse the deed or documents from which 
the abstract is prepared. A learned writer (a) has 
lamented that this odious business is too frequently 
conmiitted to the care of persons who have not sufficient 
interest to discharge this duty with care, or sufficient 
information to perform it with judgment. 

The points to which the solicitor for the purchaser 
should also attend with particular care are — ^the date or 
respective dates of the different assurances, and not to 
depend upon the indorsement for this purpose : the names 
and additions of the parties, and the characters in which 
they respectively act, as whether trustee, executor, heir- 
at-law, &c. ; that no important recitals are omitted, and 
that those that are abstracted are faithfully given. This 
is especially important as the purchaser will be taken to 
have notice, not only of all the deeds abstracted, but also 
of all deeds mentioned or recited in such abstracted 
deeds (h). The amount of the consideration, the names 



(a) Mr. Preston, Abst 199. 

(b) Plumb y. FluU, 2 Anst. 438 ; Richardson r. Sydenham, 2 Ves. 447 ; 
Eyre v. JJolphiny 2 Ball. & Beat. 301 ; Taylm v. Stibbert, 2 Yes. jun. 487 ; 
Tanner ▼. FloreneCy 1 Gha. Oa. 260; Daniels y. Davison, 17 Ved. 433; 
Alien V. Anthony, 1 Mer. 282 ; Bisoo v. Banbury, 1 Oha. Ga. 291 ; Harvey v. 
Ashley, 2 Sch. & Lef. 328, cited Taylor v. BaJcer, 5 Price, 306 ; S. 0. 1 Dan. 
71. But notice of deeds is not notice of a fraudulent intent in these deedn, 
except as against the parties to the fraud, per Lord Hardwicke, in Read v. 
Ward, 7 Yin. Abr. 123. Neither is a purchaser affected by notice of an 
equity arising out of the mere construction of words which arc uncertain, 
CordweU v. MackriU, 2 Eden, 347; and see M' Queen v. Farquhar, 11 Yes. 
482; Dixon on Title Deed.-, 458. 
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of the grantors and grantees, and particularly the identity Cap, iv. 
of the parcels, and that there is no exception therein ; 
the words of the different limitations of uses, trusts, &c., 
must be cautiously made to agree, and any deficiency 
therein must be supplied by the necessary alterations in 
the wording of the abstract; the covenants for quiet 
enjoyment free from incumbrances should be scrutinized, 
for if there be any collateral right of enjoyment or lurk- 
ing incumbrance, it will most probably make its appear- 
ance there ; so all burdensome covenants in leases must 
be looked well into ; the interest which tenants in pos- 
session have in the lands must also be inquired after, for 
the purchaser will be bound thereby (a), and that the 
deeds are executed by the persons named in the abstract 
as executing the same; and that their execution is 
duly attested according to the general rules of law, 
unless a particular mode be required, and then in the 
mode required, or is attested in the mode noticed in the 
abstract ; and in the case of wills, that the law previous to 
the Wills Act requiring three witnesses has been complied 
with, and since that Act in manner by that Act required, 
and that the attestation clause is in the usual form ; and 
that the receipt for the consideration money, if any, is 
endorsed (b) and duly signed ; and that the deed, where 
requisite to be enrolled, has been duly enrolled, where to 
be acknowledged by a married woman, has been so 
acknowledged, and that where livery of seisin has been 
requisite, the endorsement of these different acts has been 
made upon the deed ; and finally that the deed was duly 



(a) Bee Anon. Freem. 258; PiUcingion ▼. ShaUer, 2 Vem. 874 ; Sparkes 
T. Smith, ib. 275 ; Biehardton v. Sydenham, 2 Yern. 447 ; and not only 
e\preM notice of their being leases generally is notice of their contents ; 
Taylor v. Stibbert, 2 Ves. iun. 437 ; Syre v. Dolphin, 2 Ball & Beat. 800 ; 
bnt notice of a tenancy only is lield 1 1 be notice of the interest the tenant 
has in the land ; Danieli v. Daviton, 17 Yes. 433 ; AUen v. Anthony, I Mer. 
282; Bart. Prac. Diss. Iviii. 

(6) See Kennedy v. Oreen, 3 Myl. & K. 669; and the judgment in 
Greenslade t. Dare, 1 Jur. (N.8.) 294 ; 20 Beav. 284. 
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Cap. IV. stamped, the amount of which should be noticed in the 
margin of the abstract by the examiner (a). 

Afl to whether Whether the abstract should be verified by comparison 
should take with the original deeds 'befare it is submitted to counsel, 
plaoe before qj the verification of the abstract deferred until the 

or ftiicf to6 __- 

title has been opinion of counsel has been obtained, is not decided. The 
advised upon, practice is not uniform, and the propriety of the one 
course or the other may depend upon circumstances ; for 
though a neglect to compare the abstract with the deeds 
before the submission of the former to counsel may render 
a second perusal of the abstract necessary, yet if the 
abstract is well and fully drawn in the first instance, it is 
obviously at least as probable that requisitions of counsel, 
involving an examination of the original documents, 
would not have been anticipated by the purchaser's 
solicitor as that they would (6). 

Mr. Martin's Mr. Martin gives his reasons for an examination of the 
opniion. original deeds before taking counseFs opinion on the 

abstract thus : — Suppose a purchaser enter into a contract 
for sale hefore the abstract has been verified by his 
solicitor, and &om a subsequent examination of the title 
deeds, it appears that the title is, in fact, unmarketable, 
he could not recover &om the vendor those costs which 
he has himself incurred, and become liable to pay, by 
reason of the sub-sale, being under such circumstances 
entitled only to his deport and interest with such 
expenses as are a necessary consequence of the original 
contract, as, e.g., searching for judgments, perusing and 
verifying abstract, counsel's opinion, &c. (c). It has, 



(a) See Preston Abst. 201 ; see JVetoaZZ v. ^rniih^ 1 Jac. ft W. 263; and 
V/ihon V. Tiicfccr, 1 Dow. ft By. N. P. C. 80 ; 3 Stark. 154. 

(6) 1 Jarm. Conv. 1«8. 

(c) WaXker v. Moore, 10 Barn & Or. 416; Uoilati v. Earl of Litchfield^ 
1 Bing. (N.S.) 492 ; Flureau v. Thomhill, 2 W. Bl. 1078 ; Drax v. Seroupe, 
1 Dowl. P. C. G9, 71. But costs incurred in surveying the estate, prt'pahng 
couveyance in anticipation of (he purchase being completed, or in filing a 
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indeed, been doubted, even if the abstract be first verified, Cap. IV. 
whether in that case the purchaser would be entitled to 
recover the costs incident to his sub-contract; for, accord- 
ing to Mr. Justice Littledale, it is contrary to the policy 
of the law, that a man should offer an estate for sale before 
he has obtained possession and a conveyance (a). Mr« 
Justice Bayley, however (a great authority, particularly 
on all questions of this kind), considered that if the 
abstract has been examined with the deeds and found 
correct, the purchaser will be justified in acting on the 
faith of having the estate, and that if after that time a 
sub-contract is made, he will be entitled to recover the 
expenses attending it, if it fail in consequence of any 
defect in title, and if there were mala fides in the original 
vendor, then, but not otherwise, the purchaser may recover, 
not only the expenses incident to the sub-contract, but also 
such profit as would have accrued to him had it been carried 
into effect (&). It ought also to be borne in mind that to 
delay verifying the abstract until the opinion of counsel 
has been obtained, may not only, as we have seen, prove 
injurious to the purchaser, but may even amount to 
professional negligence, for, if hy reason of the abstract 
not having been first verified, the counsel formed a wrong 
opinion of the title which was acted upon by the solicitor, 
the latter would be held answerable to his client for any 
damages which he might in consequence sustain" (c). 

Lord St. Leonards' rule in such cases would appear to Lo'd St. ^ 
afford the safest criterion to the purchewer, that if the opinion." 
deeds are at a distance or otherwise not etusily accessible, 
and the abstract on the face of it appears to have been 
skilfully prepared, it may be convenient to defer the 



bill for specific performance, are not considered as necessary consequences 
of the contract, and cannot be recovered : Hodges v. Earl of Liidifield, 
supra. 

(a) 10 B. & C. 422. 

(6) Hopkins v. Gra»^rrook, 6 Barn & Cr. 31 ; 10 Barn & Cr. 421. This 
catic lias, however, bt-eu lately overruled, Bain v. FoUtergtU, L. K. G Ex. 
59; fb. 7H. L. 158. 

(c) Jreeon v. Pearniauy 3 Baru & Cr. TU'J ; 1 Martinis Con v. 47. 
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Cap. IV. examiBation until after it has been perused by counsel, 
and when any inquiries may be answered at the same 
time ; but, if recourse may easily be had to the deeds at 
any time, it will be better to examine them in the first 
iiistance. 

In practice, the deeds do not appear generally to be 
examined until after counsel's opinion has been taken, 
and, where the abstract has apparently been carefully 
prepared, there are many obvious advantages attendant 
on this course. 



What docu- 
ments and 
evidence 
should be 
called for. 

InquirieB of 
tcaants. 



The purchaser's solicitor should call for and inspect 
the counterparts of all leases, and agreements for leases 
mentioned in the abstract^ in order to asceilain whether 
there are any unusual terms by which the purchasers 
would be bound (a). For notice to the purchaser of the 
existence of a lease or tenancy, is notice of the contents 
of such lease or tenancy, and if it were stated that the 
premises were in lease for a certain term, and the pur- 
chaser made no further inquiry, and it afterwards turned 
out that the lease contained a covenant for renewal, the 
purchaser would be bound by that covenant (i) ; for the 
rule is that a person who makes no inquiry whatever 
should be deemed to have notice of what, by the exercise 
of ordinary diligence, he would presumably have learned. 
" And this rule," says Mr. Jarman (c), " has even been 
carried to this extent, that when notice was proved against 
a purchaser of a part of the lands being in the occupation 
of a tenant, and he made no further inquiry, and it turned 
out that the lessee had himself a contract for the purchase 
of the estate, the purchaser was held to be affected with 



(a) Taylor v. SUbbeH, 2 Ves. jun. 440 ; DanieU v. Davison, 16 Ves. 249 ; 
Douglas v. Whiting, cited %b. 2M ; Allen y. AnUumy, 1 Her. 282 ; Taylor v. 
Baker, Dan. 71. 

(6) See 16 Ves. 254; 1 Jarm. Gonv. 118; 4 i6. 298 : see on the subject 
of oonstnictive notice the well devised work of Mr. Bobinson on 
* Priority,' 35. 

(c) 1 Conv. 119. 



r 
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notice of, and therefore to be bound by, that contract (a). Cap. IV. 
This is a yery important doctrine, and should put 
purchasers on their guard. The contract in Danids y. 
Davison was subsequent to, and quite distinct from, the 
instrument by which the tenant became lessee. The 
principle would of course apply to those cases in which 
the lease contains a clause of preemption, and, therefore, 
where lands are described in particulars, or a contract for 
sale, as being held by lease, the purchaser should not be 
satisfied without seeing a copy of the lease ; and when 
the statement simply is, that there is a tenant, the 
purchaser should ascertain the nature of his interest, and 
the terms under which he holds : for by those terms he 
will be bound." 

But where the possession is yacant, a purchaser is Purchaser not 
not bound by constructiye notice of the title of the ^^0^^/ ^'^" 
late occupier, and where under an agreement for an^^oticeoftitle 
exchange between A., who held lands under a college occupier, 
lease, and B., the owner of an adjoining estate, B. occupied 
part of the coUege knds, and A. had occupied, along 
with the residue of the leasehold, part of B.'s estate, A. 
haying become bankrupt, the college leasehold was sold, 
and was described in the particulars of sale as '^ late of the 
residence of A." as leasehold, and containing the number 
of acres mentioned in the lease. The quantity of acres 
was made up by the freehold taken in exchange ; but the 
purchaser did not know that it was freehold ; and it was 
held that the purchaser was not to be considered as 
haying implied notice of the agreement for exchange, 
and that he might therefore recover in ejectment that 
portion of the leasehold which was in B.'s occupation (6). 
Though notice of a tenancy is notice of all the rights 
of the tenant as between a purchaser after the com- 



(a) DanieU v. Datfimn. 16 Yes. 249; 17 Yes. 433 ; AlUn v. Anthony, 1 
Mer. 282. 

(6) Miles y. Langley, 1 Russ. ft Myl. 89 ; soo Holmes t. PotoeU. 8 Do 
G. M. ft G. 572. 
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Cap. IV. pletion of his purchase and the tenant, as between 
vendor and purchaser, and whilst the matter still rests in 
contract, the intending purchetser is not bound to go and 
inquire of the tenant what is the nature of his tenancy, 
merely because he has notice thereof (a). 



Inquiries of 
vendors. 



Whenever a person under whom the vendor derives his 
title appears by the abstract to have been, solely seised of 
the inheritance in possession, inquiry should of course be 
made as to the fact of his having been married at the 
time, and previously to the year 1834. Perhaps proof of 
the negative of this cannot be required ; and the purchaser 
ought, in order to be in a position to require any evidence 
of the exemption of the estate from dower, to shew that 
the owner of the estate was married during his seisin, or 
at least to raise a presumption of the fact, by shewing 
that he had a wife at some anterior or subsequent period. 
Where the fact to be ascertained is, whether a deceased 
person left a widow, his will should be looked into to see 
if mention is made of a wife; or, if he died intestate, 
it should be inquired to whom administration was 
granted. Sometimes the parochial register of burial 
states whether the deceased was a bachelor or widower. 



Evidence in 
support uf 
title. 



Having carefully examined the abstract with the 
original documents, and made the necessary inquiries 
of the vendor and tenants, the evidence in support of 
the fwciA comprised in the abstract should be next 
attended to. For though the abstract may appear 
sufficient on the face of it, yet whether a good title can 
be made or not, must depend on whether satisfactory 
evidence can be adduced in support of it (6). 

Thus, in all cases where the title depends in any 



(a) See C<ihdUero v. HeiUy, L. R. 9 Ch. Ap. 447 ; 22 W. U. 44<; ; see also 
James v. Lichfield, 18 W. K. 158; L. R. 9 Y^i 51; PhiUips v. A/tMer, L. R. 
9 0. lM9ti;22 W. K. 485. 

{h) Per Lord Eldou, in Aeicall v. iSmUh, 1 Jac. & VV, 2t>4. 



CUSTODY AND PRODUCTION OF TITLE DEEDS ON A SALE. 93 

manner upon a fine or recovery, or other assurance upon Cap, iv. 
record, oflSce copy extracts of the record thereof should 
be ready to be produced. If upon the legitimacy of the 
present, or the decease of a former claimant, then the 
usual certificates of marriages, baptisms, and burials, or 
deaths should appear, signed by the minister or other 
person duly authorized to furnish the same : or if such 
authorized signature cannot be obtained, then authenticity 
should be verified by statutory declaration Where it 
becomes necessary to prove intestacy, letters of administra- 
tion out of the proper Ecclesiastical or Probate Court, as 
the case may be, should be ready to verify that fact ; and 
the like of the probate of the will, in the case of an 
executor. In case any of these, the best evidences, cannot 
be obtained, such deficiency and the means proposed to 
supply it, should be noticed in the abstract, upon the 
gufliciency of which secondary evidence, it may frequently 
be necessary to have the opinion of the counsel who is 
about to advise or has advised upon the title (a). 

In a case in Ireland (h) where purchasers of an estate 
sold in several lots under a decree required to compare 
with the original deeds lodged in the Afaster's ofSce for 
the purpose of the sale the copies furnished to them with 
the abstract of title, the Court ordered that the deeds 
should be handed over to the plaintiff's solicitor, he 
undertaking to relodge them after the comparison should 
be made ; and that the plaintiff's solicitor should produce 
them in his ofiice to the solicitors for the several 
purchasers, and permit them to compare the said deeds 
with the copies furnished, or to be furnished to them (h). 



(a) Dixon's Title Doeds, 459. 

(b) Beynoids v. Reynolds, C Ir. Eq. Hep. 75. 
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CHAPTER V. 

ON THE NON-PRODUCTION OF TITLE DEEDS. 

Non-ppoduo- The non-production of the deeds is material, not only 
as it deprives the purchaser of the usual means of 
yerifying the title deduced, but as inducing a sus- 
picion that they may have been deposited by way of 
equitable mortgage (a). Precaution is especially necessary 
now, considering that the protection hitherto afforded by 
the legal estate has been abolished by the late ^^ Vendor 
and Purchaser Act, 1874" (6). It does not, however, follow 
that because the vendor is unable to produce a material 
deed, the purchaser will therefore have a right to repu- 
diate his contract ; for if the deed is lost or destroyed, 
and the vendor can furnish such a copy as will enable 
the purchaser to establish his title in a Court of Law, he 
will be compelled to take the title (c). 

(a) 1 Dart. 380. 

(&) Section 7. A more ill-judged, injudicious, and impolitic section it 
would be diflScuH to frame. See the best commentary that hns yet 
appeared on this Act in an admirable article in the ' Law Journal,' 
January 9th last. 

(e) See Townthend v. Champemoumej 1 Y. A Jer. 58S. As to what is 
sufficient diligence in search to let in secondary evidence in general, i ee 
MinaiaU v. Uoyd, 2 M. ft W. 450 ; M'GaJiey v. Ahtoriy 2 M. & W. 205, 
212 ; FitxtoaUer Peerage Ckue, 10 Gl. & F. 946 ; Holcrojt v. SmUh, 2 Freem. 
259 ; Doe d. Sari of Mgremont v. Pulman, 8 Ad. & El. (N.S) 622 ; Hart v. 
HaH, 1 Ha. 1 ; Bote v. Clarke, 1 Y. & 0. 0. 534 ; Thompeon y. Travis, 8 Sc. 
85 ; WtlHafM v. WUrox, 8 Ad. & £1. 314 ; Whitfield y.Fausmt, 1 Yes. 389 ; 
Pardee v. Price, 13 M. ft W. 267; S. C. 14 L. J. 212 ; WaJker t. Beau- 
eftanu), 6 C. ft P. 552 ; Brindky v. Woodhouee, 1 Carr. ft K. 647 ; Bea, v. 
Kentlworthf Garr. H. ft A. 66 ; S. G. 9 Jur. 898. A ))er8on into whose 
hands a document has been traced ought to be examined before it can be 
decidedly presumed to be lost, even although he has denied all knowledge 
of it; JR. V. CasOeion, 6 T. R. 236; if he is dead the evidence of his 
personal representatives on this point becomes necessary; WHUame v.^ 
lounghueband, 1 Stark. 139; and see also R. v. Morton, 4 M. ft S. 48. 
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Where an objection was taken to a title, because a Cap, v. 
material deed stated to have been enrolled, could not be Lo«fl of aa 
found upon the roll, but an attested copy was produced, 
Lord Hardwicke said that if the original had been in the 
hands of a private person, there might have been some 
doubt, but where it appeared (as it did in the case then 
before his Lordship) to have been lodged in a public 
ofSce, and the copy was so very ancient (above 100 
years), it would have been sufScient even if there had 
been no attestation to it (a). 

Where any of the title deeds have been destroyed by Destruction of 
fire or other accident, the vendor, who was a piaxty to ^ ^' 

such deeds, may be compelled, on a subsequent sale, to 
join in a conveyance of the property to a new purchaser, 
or to execute a new conveyance to the party claiming 
under the deeds destroyed, in case he retains the pos- 
session of the property (h). 

The loss of a lease for years, where it was recited in a Loss of leaaa 
release which was a conveyance to a tenant to the preeeipe ^^' ^^ ^ 
was held to be supplied by the statute 14 Geo. 11. c. 20, i4Geo.li.o.2. 
and that it was not unreasonable to presume, as the lease 
was recited in the release, and the parties were thus 
apprised of the necessity of a lease, that there was one (e). 
In Lreland it has been held sufiScient simply to recite the 
lease for a year, no such lease being ever made (d) ; and 
the statute of 4 & 5 Vict. c. 21, under which a lease for a 
year may now be dispensed with, enacts that tl^e recital 
or mention of a lease for a year in a release before the 
passing of that Act, shall be evidence of the execution of 
such lease. 



(a) Baney y. PhiUip$, 2 Atk. 541 ; and as to what U sufficient evidence 
of loss, see Oreen v. Bailey^ 15 Sim. 542 ; FUgwaUer Peerage, 10 Gl. A F. 
953 ; HaH v. Hart, 1 Hare, 1 ; Stutfbs v. Sdrgon, 4 Beav. 90 ; Richards y. 
Lewie, 11 C. B. 1035; Reg. v. Saffron Hill, 1 El. & B. 93; Abbott v. 
Qeragkty, 6 Ir. Jar. 49. 

(6) Bennett v. Ingcldsby, Finch, 262. 

(e) HcXmee v. AiMbie, 1 Mad. 551 ; see also Skipworth ▼. ShirUtyy 11 Yes. 
61 ; Ward y. Garnoue, 17 t6. 134. 

(d) 9 Geo. ir. c. 5, s. 6 ; 1 Geo. III. c. 3. 
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Ca p. V. So too, the loss of deeds of mesne assignments of 



LoBB of mesne leaseholds may be made immaterial by reason of the 
oTiMwSSds. recitals of them contained in other deeds (a). 

^^^of lofls Further, the mere fact of the loss or destruction of all 

deeds as be- the title deeds will not afford a purchaser sufScient cause 

tween vendor foj rescinding his contract, if the vendor can deliver over 

chaser. copies which would be evidence at law, and prove that 

the originals were duly executed and delivered (6) ; but 

where the vendor is unable to supply the purchaser with 

this information and proof, he will be entitled to annul 

the contract. 

Befft oonrse to The best couTse to adopt in a case where the deeds are 
the^eeds^are ^^* ^' destroyed, is to explain the state of the title in the 
lost. conditions or contract for sale, and to sell subject to a 

stipulation making it incumbent on the purchaser to 
accept such evidence of the loss or destruction of the 
deeds, and of their contents and execution, as the vendor 
may happen to possess. The only alternative is to sell 
subject to a stipulation that the purchaser shall take only 
such title as the vendor has, which will be likely to alarm 
intended bidders {c). 

Deetruotion In a case {d) where the deeds had been destroyed 

de^^nfLr ^7 ^^ ^^^ ^'^ contract for sale had been executed, but 

before the title was accepted, it was argued for the 

plaintiffs, the vendors seeking specific performance, that 

• . — ' ■ 

(a) Where a deed has its seals cut off, evidence ninst be given that it 
was oiiginully sealed : Bolton v. JBishop of Carlitle, 2 U. Bl. ^9 ; see also 
2 B. & G. 231. 

(b) Bryant v. Busk, 4 Ross. 1 ; Ex parte Harriionj 8 Dea. 25; Doe d. 
Gilbert v. Ross^ 7 M. ft W. 102. If an original deed be lost or destroyed, 
the counterpart may be read in evidence : Donegal^ M. ofj v. Salt, 8 Bli. 
(N.S.) 854; Jokneon v. Hudson. 7 Ad. A El. 233, n.; and if there be no 
oounterpart fr)rthcoming, then a copy mny be admitted ; and even if there 
should be no copy, there may be p irol evidence of the deed, and Uie manner 
of its being loot : VtUiera v. VillierSt 2 Atk. 72; see Cfmibes v. Spencer^ 
2 Vern. 471 ; 8. C. tb. 591 ; Ward v. Gamotis, 17 Ves. 140 ; Brindley v. 
Woodhowe, 1 Carr. & K. 641. 

(c) 1 Dav. Conv. 551. 

Id) Bryant v. ButiJ:, 4 Runs. 1 ; fcp. Harvey v. Phillips, 2 Atk. 541 ; 
Soutliby V. HhU. 2 Mv. & (Jr. 207 ; Skejfington v. WJiilehuriify 3 Y. A" O. 1. 
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the defendant having become by the contract the Cap, v. 
equitable owner of the property, the destruction of the contract and 
title deeds was his loss, and he should nevertheless abide aocepi^^ 
by the contract; and further, that if the proposition 
could not be maintained to that extent, yet the defendant's 
solicitor, having examined the deeds with the abstract, 
had the opportunity, before the fire happened, to inform 
himself of the names of the attesting witnesses to the 
deeds, and if he had failed to do so, the defendant should 
suffer from his negligence, but to this Sir John 
Leach, M. B., replied, that the purpose of the examination 
of the deeds by the defendant's solicitor was merely to 
ascertain whether the contents of the deeds corresponded 
^vith the statement in the abstract, and not to learn how 
the deeds were to be proved by secondary evidence, in 
case they should be destroyed, which event could not 
at that time be in contemplation of any party ; and, 
therefore, it could not be imputed to him as culpable 
negligence that he did not inform himself of the 
names of the attesting witnesses. "Every vendor," 
said he (a), " must necessarily be bound to furnish the 
purchaser with the means of asserting his title, and de- 
fending his possession. The title deeds are the ordinary 
and primary means for that purpose. If the primary 
means do not exists there may be secondary means to the 
same end. There may be means of proving what were 
the contents of the deeds, and that the deeds were duly 
executed and delivered. Assuming that the abstracts 
here duly and fully prove the contents of the deeds, yet, 
it remains to be proved that such deeds were duly 
executed and delivered, and the vendor must furnish the 
purchaser with the means of such proof, and it being 
admitted that no such proof can be furnished, the pur- 
chaser is entitled to be discharged." 

Where the title depends upon successive descents and Abaenqe of 

■^ * deeciB by rea- 



(a) Bryant v. Buck^ 4 Rusa. 4. 



m 
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son of titlo 
depending on 
suocessivo 
desoenta 
merely. 



Cap. V. long possession there may be a total absence of deeds. 
Mr. IVeston mentions a case of this nature where thera 
were no deeds belonging to the estate, the title depending 
merely on descent from ancestor to heir, and heir to heir, 
through successive generations without any will, settle- 
ment, or other assurance, and upon an objection being 
taken to the title on the ground that there were mere 
descents and no deeds, the question was referred to two 
eminent conveyancers, who were of opinion that the 
title was not marketable, and advised a reduction of one- 
third of the purchase-money, on account of the risk to 
which the title was exposed, and the difficulty that would 
attend it when carried into the market ; and the reduction 
was accordingly made (a). But the same writer mentions 
another cose in which a similar objection was carried into 
Court, and the decision was in favour of the title, and a 
specific performance decreed (a). 

• 

In the case of GottreU v. Wilkins (&), although there was 
evidence of uninterrupted possession for upwards of 
eighty years, together with a general reputation of owner- 
ship, yet, as there was nothing to shew the origin of the 
title, and no conveyance, the Master of the Rolls (Lord 
Langdale) was of opinion that a good title was not shewn. 
He admitted that he was perfectly satisfied that there 
were good titles of which the origin could not be shewn 
by any deed or will ; but then it was necessary to shew 
something that was satisfactory to the mind of the Court, 
that there had been such a long and uninterrupted enjoy- 
ment and dealing with the property, as to raise a 
reasonable presumption that there was an absolute title 
in fee simple. 

Caution to be A title resting solely on possession and descents, is- 
accepting utle ^^^ ^ ^ accepted without the exercise of the greatest 
resting solely caution, and the searches and inquiries should be of the 

on poflsessioii a j. • ax 

ami descents. '^^^ strmgcnt nature. 



CotireU V. 
Wilkins. 



(a) 1 Prest. on Abst. 2nd ed. 23. 



(6) 1 Beav. 361. 
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As a mortgagee is not bound to produce his title deeds Cap , v. 
until his mortgage debt be discharged, a difficulty some- T>iffl<«iity as 
tunes arises on the purchase of an equity of redemption ; of equity of 
for the vendor having no power to compel the mortgagee ademption. 
to produce his deeds, or to furnish him with an abstract 
of them, can at most merely supply the purchaser with a 
duplicate abstract, which without the mortgagee's consent 
he will have no opportunity of comparing with the deeds. 
However, notwithstanding this, where a good title is 
shewn on the face of the abstract, a purtshaser of the 
equity of redemption is often content to rest satisfied 
with this imperfect evidence of title, relying upon the 
circumstance, that when the mortgagee's solicitor accepted 
the security, he took especial care to see that the title 
deeds corresponded with those set out in the abstract (a). 
It would be a wise precaution for mortgagors to retain a Wise pre- 
duplicate abstract of the title given to the mortgagee, and mortg^'to 
with this duplicate, supported by a statutory declaration retain 
as to its correctness, a purchaser of the equity might ^^Btract. 
generally rest content. 

If the solicitor for any person refuse to deliver up the Liability for 
title deeds to the lawful owner, except upon the payment ^^^oi of 
of some alleged lien or demand, to which mch owner is not deeds. 
legally liable, the latter may treat such refusal as a con- 
version or wrongful detention of the deeds, and maintain 
an action of trover or detinue against him personally (b) ; . 
or he may pay mder protest the amount claimed, and so 
obtain the deeds, and then immediately recover back the 
sum paid, or so much thereof as was overpaid, in an action 
against the solicitor for money had and received for the 
use of the plaintiff (c). It will be no defence to such 
action that the solicitor has paid over the money to his 



(a) 2 Hughes's Real Prop. 143. 

(6) Davis V. Vernon, 6 Q. B. 443 ; Light/oot v. Keane, 1 M. & W. 745 ; 
Txfrd V Wardle, 3 Bing. (N.C.) 680. 

(r) Wakefield v. Netcton, 6 Q. B. 276 ; SniUh v. Sleap, 12 M. & W. 
585 ; Au4in v. Croome^ Car. & M. 6.^3. 

u 2 
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Cap. V. own client (a). A client cannot give to his solicitor a 
lien on title deeds in which third persons are interested 
to a greater extent than the client himself has, so as to 
prejudice such third parties (b). 

Larceny of By the 24 & 25 Vict. c. 96, s. 28, it is provided, That 

^ whosoever shall steal, or shall for any fraudulent purpose 
destroy, cancel, obliterate, or conceal the whole or any 
part of any document of title to land, shall be guilty of 
felony, and, being convicted thereof, shall be liable, at 
the discretion of the Court, to be kept in penal servitude 
for the term of three years (c), or to be imprisoned for 
any term not exceeding two years, with or without hard 
labour, and with or without solitary confinement; and 
in any indictment for such offence relating to any 
document of title to lands, it shall be sufficient to allege 
such document to be or to contain evidence of the title 
or of part of the title of the person, or of some one of the 
persons having an interest, wliether vested or contingent, 
legal or equitable, in the real estate to which the same 
relates, and to mention such real estate or some part 
thereof (d). 

By section 90 of the same Act it is provided. That 
whosoever with intent to defraud or injure any other 
person, shall by any false pretence fraudulently cause or 
induce any other person to execute, make, accept, endorse, 
or destroy the whole or any part of any valuable security, 
or to write, impress, or affix his name, or the name of any 
other person, or of any company, firm, or co-partnership, 
or the seal of any body corporate, company, or society, 
upon any paper or parchment, in order that the same 
may be afterwards made or converted into, or used or 

(a) OaUa v. Hudson, 6 Ezch. 846 ; Wakefield y. Newton, 6 Q. B. 276. 

(6) Petty V. Walkin, 21 L. J. Ch. 105; Turner v. LetU, 20 Beav. 185; 
24 L. J. Oh. 638 ; 7 De G. M. & G. 243 ; Lighffoot v. Keane, I M. & W. 745, 
rnpra; Lordy. Wardle, 3 Bing. (N.C; 680. 

(c) Now five yeare, 27 & 28 Vict. o. 47, 8. 2. 

(d) See Arch. PI. & Ev. C. C. 329, 16lh ed. 
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dealt with as a valuable security, shall be guilty of a ^^^- ^- 
misdemeanor, and being convicted thereof shall be liable, 
at the discretion of the Court, to be kept in penal 
servitude for the term of three years (a), or to be im- 
prisoned for any term not exceeding two years, with or 
without hard labour, and with or without solitary 
confinement (Jb). 

(a) Now five yean, 27 & 28 Viot c. 47. s. 2. 
{b) Aroh. PL & £v. C. 0. 16th ed. 433. 
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CHAPTER VI. 



ON THE PURCHASER S RIGHT TO THE DEEDS, 



Vendor The vendor is entitled to retain the custody of the title 

ourtody of d^eds till the completion of the sale, and cannot be corn- 
deeds till pelled to part with them until the purchase-money and 
of ^e! ^^^ conveyance have been tendered to him. He is in one 
sense a trustee for the purchaser from the execution of 
the contract ; but he has notwithstcmding delivery of pos- 
session (a) an equitable lien (b) on the land for his 
His Hen; its purchase-money unpaid (c). His lien is valid against 
volunteers, creditors (whether claiming under a compo- 
sition deed or in bankrupcy (d)), and a sub-purchaser with 
notice claiming under the first purchaser (e), and though 
formerly a sub-purchaser or mortgagee even without 



nature. 



(<i) Smith Y,Hibbard, 2 Dick. 780; Charles v. Andrews, 9 Madd. 152; 
Topham v. Constantine, Taml. 235 ; Evans v. Ttoeedy^ 1 Beav. 55 ; Andrew 
V. Andrew, S De G. M. & G. 336; Langstaffv. Nicholson, 25 Beav. 160; 
see also Winter v. Lord Anson, 8 Buss. 492 ; Matthew v. Bowler, 6 Hare, 
110; Wrout v. Dawes, 25 Beav. 369; Mackreth v. Symmons, 15 Yes. 
329. 

(6) As to mode of enforcing it, see Borne v. Yaung, 3 Y. & C. 199. 

(c) See Winter v. Lord Anson, 3 Buss. 488 ; and judgment in Maehreth v. 
Symmons, 15 Ves. 336; 1 Wh. & T. L. 0. 194; and see Ex parte Linden, 
1 Mont Dea. & De G. 428. 

(d) See FavfeU v. Hedis, Amb. 724 ; Blackburn v. Gregson, 1 Bro. C. C. 
420; B&wles v. Bogers, cited 6 Yes. 95; Grant v. MiUs, 2 Yes. & B. 306, 
3U9; Ex oarte Hanson, 12 Yes. 349; Mitford v. Mitford, 9 Yes. 99; Ex 
parte PeaJce, 1 Madd. 346. 

(e).15 Yes. 337, 341; Hearle v. Botelers, Gary. C. B. 35; WdUcer v. 
Presvnck, 2 Yes. 622 ; Hughes v. Kearney, 1 S. & L. 135 ; Winter v. Lord 
Anson, 3 Buss. 488 ; S. C. 1 S. & St. 454 ; Trail v. ElHs, 16 Beav. 350, 354 ; 
but the lien will not prevail against a bond fide purchaser without notice : 
Catts V. Earl of Pembroke, 1 Bro. 0. C. 302 ; Eyre v. Sadler, 14 Ir. Ch. Bep. 
119; 15 ib, 1 ; see, however, Davies v. Thomas, 2 Y.& C. 234. 
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notice was postponed unless he has the legal estate (a) 
or a better equity (i), or perhaps the deeds (c), now the 
protection afforded by the legal estate is apparently 
abolished (d). 



Cap. VI. 



But the vendor, if he conveys aU his estate and interest Cannot retain 
in the land, cannot retain the deeds in respect of hiSj^^pect'^fyg 
equitable lien for the unpaid purchase-money (e). To«qiii*aWelien. 
avoid delivery of the deeds to the purchaser, he should 
execute the conveyance as an escrow, to take effect as a 
deed when the purchase-money is fully paid (/), and 
though sealed, delivered, and attested in the usual 
manner, parol evidence is admissible to shew that it 
was only to operate as an escrow, until the purchase- 
money should be paid, or some other act done (g). 

The purchaser, upon completion, is entitled to all ^"'^^haser on 
deeds and other instruments of title, however ancient, entiu^ to 
which are in the possession or power of the vendor (A) ; ^^ ^G^ds, 
and unless the vendor retains property held under a 
common title, he has in general no right to keep copies 
of any documents other than those which subject him to j 

some future personal liability, or confer upon him some 
benefit. 



(a) See Mackreih t. SymmonSf ntpra ; Frere v. Moore, 8 PrL 475. 

(&) Bee Eice v. Rice, 2 Drew. 85. 

(c) See Bug. 682, citing Naime v. Pftnouc, 6 Vi-s. 752 ; 2 Ves. & B. 149 ; 
Stanhope v. Lord Vemey, 2 Eden, 81 ; Butler, n. to Co. Lit. 2906; Frere v. 
Moore, 8 Price, 475 ; Rice v. JBtcg, supra ; but see Manningford v. Toleman, 
1 Col. 670 ; see Warthington v. Morgan, 16 Sim. 647 ; Peto v. Ilammondy 
30 Beav.495; and Hewitt v. Looeemore, 9 Hare, 449; Finch v. Shaw, 18 
Jur. 937 : also Wilson v. Keating, 4 De G. & J. 588. 

id) " Vendor and Purchaser Act, 1874," s. 7. 

(e) Goode v. Barton, 1 Exch. 189. 

m Hooper v. Ram^botham, 6 Taunt. 12 ; Shep. Touch. 58, 59 ; Hudson 
V. Temple, 30 L. J. Ch. 251 ; 7 Jur. (N.B.) 248. 

(g) Gudgen v. Bestett, 6 E. & B. 986 ; Bowker v. Burdekin, 11 M. & W. 
129 ; Christie v. Winnington, 8 Exch. 287, 290 ; Pyn v. CampbeU, 6 E. & B. 
370 ; 25 L. J. Q. B. 277 ; Turner v. Meek, 27 L. J. Ex. 34 ; MiUership v. 
Brookes, 5 H. & N. 797 ; 29 L. J. Ex. 369 ; Murray v. Earl of Stair, 2 
B. & Cr. 82 ; Davies v. Jones, 17 C. B. 625, 634. 

(h) 1 Jarm. Con v. 63; Austin y, Croome, I Car. A M. 653: SmWi v. 
Chichester, 2 Dru. & W. 393; Harrington v.. Price, 3 B. & Ad. 170 ; Wake- 
field V. Newton, 6 Q. B. 276; Part. 617. - ^ V ^ 
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CUSTODY AND PRODUCTION OF TITLE DEEDS. 



Cap. VI. 

Importance 
of obtaining 
the deeds. 



Consequence 
where left in 
hands of 
vendor. 



It is of the greatest importance that all the title deeds 
relating to the property purchased, if they do not also 
relate to property retained by the vendor, should be 
delivered up to the purchaser. And in many cases he 
will be injuriously affected if he neglect to take this 
precaution. As a general rule it may be stated, that if a 
person purchase an estate, with notice that the title deeds 
are outstanding in the hands of any other person, such 
purchaser will be bound by all the incumbrances for 
which the deeds may happen to have been deposited. 
In a case of this description. Lord Eldon observed, that 
no person would take an offer of a purchase firom a man 
merely because he stood upon the ground. A purchaser 
must look to the title ; and if, being asked for the deeds, 
the vendor acknowledges he has not got them, the pur< 
chaser is bound to make further inquiry. 

Where the deeds are not in the hands of a third peui^y, 
but are simply left in the hands of the vendor, there 
being no reason to believe that there is an obstacle to the 
purchaser obtaining them, a more difficult question arises. 
Thus, in a case where an annuitant allowed the title deeds 
to remain in the possession of the seller, who was tenant 
for life, and he delivered them to his solicitors, who 
claimed a lien on them for costs, the Court refused to 
relieve against them ; for it was said, if a purchaser will 
permit the vendor to retain the deeds, and he pledges 
them, although this be a fraud in the vendor, the Court 
could not take them away at the instetnce of one who was 
instrumental, by his negligence, in leaving them in the 
vendor's hands, from parties not contaminated with such 
fraud (a). 

But although the purchaser leave the deeds without 



(a) Bernard v. Drought, 1 Moll. 88. It must be remembered that the 
right of an annuitant to tne title deeds was not adjudicated on, and it is 
difEloult to understand how he could be deemed to he guilty of negligence 
for not obtaining deeds to which he had, according to the general opinion, 
no right. 
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fraud, yet negligently, in the bands of the vendor, any _ C ap. VI. 

subsequent purchaser from the first purchaser may, upon 

his legal title, recover them in trover, even against a 

person to whom the original vendor has fraudulently 

conveyed the estate, as if he were still owner of it, and 

delivered up the deeds: his negligence has been held 

not to affect his legal right to the deeds, although 

his negligence had enabled another to commit a fraud ; 

and besides, there waa, it was said, equal negligence on 

the part of the holder of the deeds, who had not inquired 

in whose possession the estate itself was (a). 

Where a person deposited the title deeds belonging 
to two estates in the hands of the plaintiff and another 
person, as security for money then owing to them 
respectively; and then made a legal mortgage of the 
same estates to the defendant for money then also due. 
The plaintiff and the other depositee then took mortgages 
of the same lands of which they were respectively in 
possession of the deeds ; shortly after which, the plaintiff 
took an assignment of the mortgage from the other 
depositee. There was no adtuil notice to the defendant 
that at the time of taking his mortgage the deeds toere 
outstanding ; and the evidence upon which a constructive 
notice was attempted to be grounded was, that on the 
mortgage being proposed, the defendant on the 28th of 
June sent his son to the mortgagor to get the title deeds; 
the mortgagor said he could not give him them, but 
promised to bring them in a few days. On the 2nd of 
July, when the mortgage was to be executed, he again 
excused himself for not bringing the title deeds with 
him, but promised to send them next day. On the 
4th of July, after the execution of the mortgage to 
the defendant, he first informed the defendant's son of 
the title deeds being deposited as a security for debts. 

(a) Harrington v. Price, 3 B. & Ad. 170 ; see Hooper v. SaintboUom, 
4 Camp. 121 ; 6 Taunt. 12. 
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Cai*. V I. Eyre, C.B., observed, " The only reason that can raise in 
this case a notion of constructive notice, is, that the deeds 
were not forthcoming. But is it possible that this cir- 
cumstance can of itself be notice of the hands into which 
they are Mien, or the purpose to which they have been 
applied. At the utmost it can only be a circumstance of 
evidence to shew that there was a reason for further 
inquiry, but, being unsupported by any other circum- 
stances, it proves nothing (a). 

A Court of Equity will not postpone a first mortgagee, 
or prevent him from availing himself of his legal right 
upon the ground that he has allowed the title deeds to 
remain in the custody of the mortgagor, unless such 
mortgagee has been guilty of an unjustifiable concurrence 
in the mortgagor's so retaining them (b). 

Priority where But where a first mortgagee permitted the mortgagor 
toHng deeds. ^ retain the title deeds to enable him to give certain 
other specified securities on the estate, and he gave those 
securities and several others, it was held that the latter 
were entitled to priority over the first mortgagee (c). 
So, also, where B., a mortgagee of leasehold property, 
lent the lease to the mortgagor for the purpose of raising 
money upon it, but at the same time told the mortgagor 
to inform the person from whom he proposed to borrow 
the money that B. had a prior charge. The mortgagor 
borrowed money from his bankers upon the security of a 
deposit of the lease without giving them notice of B.'s 
mortgage ; and it was held that B.'s mortgage must be 



(a) Plumb y. HutU, 2 Anst. 482 ; Espin y. Penibertofk, 4 Drew. 333 ; 
3 De G. & J. 547. 

(&) Hunt y. Elmes, 2 De G. F. & J. 578; 30 L. J. Ch. 255 ; RdberU y. 
Ckqft, 24 Beay. 223, 2 De G. & J. 1 ; Colyer y. Finch, 29 Beay. 511 ; 5 H. 
L, 0. 905 ; WorthiTigton y. Morgan, 16 Sim. 547 ; Evaw v. BkkneU, 6 Ve«, 
173, 183; see Hiem y. MiU, 13 Yes. 121; Vixon y. MuekUgton, L. R. 
8 Gh. Ap. 155. 

(c) Herrick y. Attwood, 25 Beay. 205 ; 2 De G. & J. 21 ; sec 7ih section 
of * Vendor and Purchaser Act, 1874.' 
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postponed to that of the bankers (a). Where there are Ca p, vi. 
two or more eqiUtahle mortgagees, and no proper notice 
thereof^ the possession of the title deeds, it is said, will 
determine the priority of the mortgagees, in the absence 
of other special circumstances (b), but the state of the 
authorities leave the point undecided (c). 

Where a lease was deposited as a security with Meux 
& Co., and the depositor being desirous of renewing the 
lease, applied to the lessor for that purpose, and it being 
necessary that the immediate assignment to the depositor 
should be registered on granting a renewal of the lease, 
he applied to the solicitor of Meux & Co. to obtain it 
for that purpose, and it was accordingly sent, together 
with the original lease, to the lessor's solicitor, with 
an injunction that the same was not to be given to the 
depositor, but to be returned to the solicitor of Meux & 
Co. Instead of doing this, the lessor's solicitor inad- 
vertently delivered the lease and assignment to the 
depositor, who subsequently deposited the same with 
Child, as a security for a small sum which tkey had lent 
him, the intermediate assignments still remaining with 
Meux & Co. Upon a reference to the Master, he 
reported that the security of Meux & Co. was not 
prejudiced by this transaction, which report was confirmed 
by the Vice-Chancellor (d), and on appeal affirmed by 
the Lord Chancellor, the latter being of opinion that 
Meux & Co. would not lose their priority, unless by 
fraud or gross negligence, and that there was nothing in 
the case before him to indicate a waver of their lien. 
But whether in this case, where the one party had 
innocently, without fraud or gross neglect, lost the actual 

(a) Briggs Y. Jones, L. R. 10 Eq. 92 ; Martinez v. Cooper, 2 Buss. 196. 

(6) Biee v. Bieej 2 Drew. 73 ; 2 W. R. 139 ; Layard v. Maud, L. R. 4 Eq. 
897 : 36 L. J. Gh, 669 ; 15 W. B. S97 ; see and consider effect of 7th section 
of '• Vendor and Purchaser Act, 1S74. 

(e) RoberU y. Croft, nipra ; AUen v. Knight, 5 Hare, 272 ; 11 Jur. 527 ; 
V. C. Gifford in ITiorpe v. Holdsworth, L. R. 7 £q. 189, 146. 

(d) Ex parU Meux, 1 G. & J. 116. 
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Oap. VI. possession of some of the deeds^ and another person 
equally innocent has obtained possession thereof, the 
Court would take them from hmiy was a point on which 
his Lordship expressed considerable doubt. But being 
clear on the other part of the case, he declined giving 
any opinion on this point^(a). 

Baron Evre's The rule in such cases was thus observed on by Chief 
on the nile* Baron Eyre (6). " With respect to the general question, 
the effect of leaving the title deeds in the hands of 
the mortgagor, the most intelligible rule, and, in my 
opinion, the most agreeable to justice, would have been 
to say, that if a man takes, as his security for his 
mortgage, a single deed, and leaves the other deeds in 
the hands of the mortgagor, so as to enable him to 
commit a firaud, that he shall, in all such cases, be 
postponed, without reference to the quantity of pains or 
diligence which he exercised, to obtain the deeds; for 
whether the pains be more or less, the mischief is the 
same; and if I had found the rule so laid down, I 
should have been perfectly satisfied. But it has 
been decided otherwise in the late cases, Beckett v. 
CorcUej/y Penner v. Jemmett, and Tourle v. Band, which 
establish the rule that nothing but fraud, or gross and 
voluntary negligence in leaving the title deeds, will oust 
the priority of the legal claimant." (c) 



Formerly 
mere non- 
production 
of the title 
deeds by 
another was 
not in general 
sufficient to 
postpone pur- 
chaser. 



Each case must depend upon its own circumstances (d) ; 
and the mere non-production of the title deeds, unless 
accompanied with some other circumstances, will not 
in general be sufficient to affect a purchaser with notice ; 
but if, in addition to the knowledge that no title deeds 
can be produced, he has such information as would 



(a) Ex parte Cawthorne, 1 G. & J. 240. 
(6) Plumb V. HxUti, 2 Anst. 439. 

(c) See Ratdiffe v. Barnard, L. R. 6 Ch. Ap;6o2. 

(d) Bine v. Dodd, 2 Atk. 275 ; Eyre v. Ddphin, 2 Ball & Beat 301 ; 2 
Fonbl. Eq. 303, n. (6.; 
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induce any one possessing ordinary cantion to make Cap. VL 
further inquiries, which he fails to do, he will be con- 
strued to have notice of those facts, of which, if he had 
used ordinary diligence, he might have informed him- 
self (a). But it seems that the effect of the 7th section But now 
of the late " Vendor and Purchaser Act, 1874," will be to <>**^«'^^- 
postpone in every case a purchaser where the deeds are in 
the hands of another to the charge in respect of which he 
holds the deeds. 

If a person purchase property which has been leased in Parohaser 
the same deed with other lands, he is entitled to require ^^^^ 
that the counterpart of the lease be deposited in the of leaae de- 
hands of a third person for the benefit of himself and P®"*®^* 
the other lessors. Thus, in Shore v. CoUett (h)y where the 
reversion of an estate was sold by auction, and it was 
stated in the particulars of sale that the premises were in 
lease, and that the lease contained covenants on the part 
of the tenant to repair, it appeared that the counterpart 
was in the possession of the executors of a Mr. Foyster 
who was seised in fee of an undivided fourth part of the 
estate in question previously to a late partition, and 
whose devisees had since received an allotment in lieu 
thereof on a partition of the property. The Master, 
reporting upon the title, stated that though the counter- 
part of the lease had not been produced, he was of 
opinion that there was not any su£Scient objection to the 
title, and that the purchaser, requiring to be furnished 
with an attested copy of the lease, and a covenant to 
produce the original counterpart to enable him to bring 
actions of covenant if necessary, the vendors applied to 
Mr. Foyster's executors and requested them to deposit the 
counterpart in the hands of some banker in the names of 
four or five of the persons who were or might be inter- 
ested in it, which they had declined to do, but agreed to 



(a) WhW)read v. Young, 1 Y. & C. 303. 
{b) Geo. Ctjoper, 234. 
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Cap, vl enrol it in the Court of Common Pleas for safe custody. 
He found that shortly afterwards the counterpart was 
enrolled, and under the circumstances it appeared to 
him that the vendors had not then acquired to them- 
selves the means of assuring to the purchaser the pro- 
duction of the counterpart or ^y 8u£Scient evidence of 
the contents, and therefore, although such circumstances 
might not be considered as raising an objection to the 
title of the vendors, yet he submitted to the consideration 
of the Court whether the purchaser should be compelled 
to complete the purchase, until some sufficient assurance 
should be made to him for the production of the coimter- 
part, as there might be occasion. To this report the 
purchaser excepted, upon the g)round that the Master 
ought to have reported that the objections were valid 
objections to the title. The Vice-Chancellor, however, 
overruled the exceptions, and the matter coming on 
before Lord Eldon, he was of opinion that the counterpart 
of the lease not being in the possession of the vendors, was 
not an objection to their titla It was in the possession 
of one of the parties to the partition. No doubt the 
parties entitled to the other shares would be entitled 
to the production of the counterpart of the lease, in order 
to enable them to proceed against the tenant if necessary. 
But, unless the deed was deposited, he would not compel 
the purchaser to take under one of the lessors. It 
would be too much to put the purchaser to the 
necessity of filing a bill from time to time to have 
the counterpart delivered to him as often as he might 
want it. 
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CHAPTEE VII. 

ATTESTED COPIES. 

The value of attested copies is not easily appreciated. The nature 

and value of 

They are not of themselves sufficient security to a attested 
purchaser; they are indeed mere waste paper against «*P^^- 
strangers, and cannot be used in ejectment (a), unless 
perhaps as between the parties themselves. 

The purchaser may, and frequently does, rest satisfied 
with an examination by attested copies, particularly if 
on the face of the deeds they clearly relate to other 
property. When a purchaser cannot have the originals 
he has certainly a right to some further evidence of the 
title on completion of his purchase than the bare abstract, 
which is merely a common office document, of little more 
value than a draft ; attested copies supply this temporary 
evidence, and under such circumstances no better sub- 
stitute presents itself. 

Notwithstanding: the apparent valueless nature of Practical im 
attested copies, they are of considerable practical im- ^ 
portance if the property is likely to be resold; for a 
condition making attested copies evidence without pro- 
duction of the originals, would not have such a depressing 
effect as the absence of both originals and attested 
copies. 

(a) 6 Ves. 460 ; flee Doe v. Brydge», 7 Sco. N. B. 339. 
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Cap. VII. A stipulation that the purchaser shall be furnished 



i', 



I'." 



A: 



>■*%- 



Stipulation with a Covenant to produce the deeds, amounts to a denial 
BhaU^haye ^ ^^ attested copies at the vendor's expense. So, in a case 
covenant for where it was stipulated that the vendor should retain the 
Seedsammints custody of the deeds, and a covenant would be entered 
*o demai of into for giving attested copies thereof at the expense of 
copies at the purchaser, it was held that the purchaser had no right, 
on completion, to attested copies at the expense of the 
vendor (a). So, also, notice to the purchaser at the time 
of sale that he cannot have the deeds is tantamount to a 
stipulation that he shall not demand attested copies at 
the vendor's expense (6), 



vendor's ex- 
pense. 



Vendor to pay 
for attested 
copies for 
verification 
of abstract 
u nle86_ 3iiiiunr 
biguoualy 
elemplunder 
•ontract 



' \ Conditions 

! construed 

I . stricUy 

. against the 

I * vendor. 



A condition requiring the purchaser to pay for the 
expense of attested and office copies does not apply to 
those which are required for the verification of the 
abstract, unless expressly extended to such copies; so 
that if the vendor cannot verify his abstract without 
procuring attested or office copies, the result may be 
that the purchaser may obtain these copies at the vendor's 
expense, notwithstanding an intended condition to the 
contrary. In modem practice, however, the condition is 
usually framed so as to throw the expense of producing 
copies for verification on the purchaser (o). And any 
office copies, extracts, and certificates, which the vendor 
may procure for the verification of the abstract, will, after 
being procured, be muniments of title in the vendor's 
possession, and as such will follow the destination of the 
other muniments either into the hands of the purchaser 
or into any other quarter. 

It will be well to remember that no general condition 
as to the custody or the expense of producing muniments 
of title can preclude a purchaser from requiring a perfect 



(a) CoMnf v. Scudamore, 1 E. & J. 821. 

(b) Dare v. Tucker, 6 Ves. 460 ; Proner v. Watltf, 6 Madd. 59 ; Hclerofi 
V. 8mi(k, 2 Frem. 269, Gilb. Ev. 86. 

(c) 1 Dav. Conv. 655, 
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title ; to have that effect the stipulation must be direct Cap. Vir. 
to the purpose and unambiguous (a). 



The short rule as to attested copies is. that where the Rule as to 

^ atteatec' 

oopira. 



purchaser cannot have the deeds, in the absence of an ^^^ 



express stipulation to the contrary, he is entitled to 
attested copies at the vendor's expense, not of all the 
deeds in the abstract, but only of such as are necessary 
to make out a title (h), and not to deeds and documents 
on record, such as fines, recoveries, bargains and sales 
enrolled under the statute, wills registered and accessible, 
and the like. It is doubtful, however, whether he is 
entitled to attested copies of deeds enrolled for safe 
custody merely, such enrolments are good as between the 
parties, but not as against strangers. The reasoning, 
however, against giving attested copies of records will be 
found to apply equally to this description of record as to 
any other ; and though the opinion of Lord St. Leonards 
would appear to be against the purchaser's right, the 
practice in this respect does not, as we shall presently see, 
seem to be settled (c). 

Lord St. Leonards, after mentioning a manuscript Purchaser not 
case (d), wherein it was decided that a purchaser was not attested *° 
entitled to attested copies of instruments on record at the copies of in- 
expense of the vendor, says, " The rule must have pro- J^JS!"** °" 
ceeded, it would seem, upon this ground, that the pur- 
chaser, having had the inspection of the originals, and 
procured a covenant to produce them, was not entitled to 
an attested copy, because, being upon record, he could 
ajways inspect the record in the absence of the original, 
for attested copies are given rather for general use than 



(a) Dick V. DanaM, 1 Bligh (N.S.), 655 ; Southby v. HtUt, 2 My. & Cr. 
207 ; see Osborne v. Harvey, 7 Jur. 229 ; Beaton v. Mapp, 2 Col. 556 ; 
Drytdale v. Maee, 5 De G. M. & G. 103; Webb v. Kirhtfy 7 ih. 376 ; Smith 
V. Waits, 4 Drew. 388. 

(6) Dare v. Tucker, 6 Ves. 460 ; Prosser v. Walis, 6 Madd. 59. 

(c) 9 Jarm. Con v. 10. 

(d) CdmpbeU v. Campbell, cited Sug. 447. 

I 
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Cap. VEL as muniments of title, which they are not. There is a 
great distinction between a deed properly on record as a 
bargain and sale, which derives its operation from the 
enactment, and is therefore eyidence without further 
proo^ and a deed enrolled only for safe custody, which is 
evidence without further proof only against the party 
who sealed it, and all persons claiming under him (a). 
But the question between the seller and purchaser is not 
how the original, when it is produced, can be proved, but 
whether the latter shall have any evidence of the contents 
in his own possession ; it is no reason why a purchaser 
who has not the custody of the original should not have 
an attested copy of it, that the original when produced 
can be proved with less ceremony or difficulty than in a 
common case; the original in either case is out of his 
immediate reach, and an attested copy for ordinary pur- 
poses supplies its place. The true distinction must be 
between what is in private custody, and what is of public 
access : it was thought that if a purchaser could at all 
moments have access to a copy in a public office, he 
would not be entitled to an attested copy. The rule, 
therefore, seems to extend to instruments not strictly of 
record, as deeds enrolled for safe custody in a Court of 
Record, or wills registered and accessible, which latter 
although not in a Court of Becord, yet in common 
parlance are treated as on record." 

Except ^here Still, in cases where the vendor has not the original, 
J^'^kJL^o!!! nor can obtain same for verification of the abstract, the 

to obtain tnein . t , i 

forveriacation purchaser Will, except m those cases where the vendor 
andreSins no ^et^ins Other estates held under the same title, obtain an 
land under attested copy ; for the rule is, that where a vendor has not 
same title. ^^ instrument itself, and is unable to obtain the pro- 
duction of it, he is bound to obtain an attested copy in 
prder to enable the purchaser to compare it with the 
abstract, and on the purchase being completed, it will 



(o) Uolcroft V. Smith, 2 Freem. 259. 
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become the property of the purchaser. Under such Cap, vu. 
circumstances Mr. Coventry justly remarks (a), "May 
not the vendor say^ I will be at the expense of your 
examining the abstract with the record itself? Then 
being referred to the best, could the purchaser insist on 
being furnished with secondary eyidence for authentication 
of the abstract ? Secondly, what right of property has 
the purchaser in the attested copy of a record procured 
and paid for by another person, — for his satisfaction, it 
is true, but only for his satisfaction, and not for his future 
use. The rule is that he is not entitled to attested copies 
of record, and as that which cannot be required directly 
cannot be obtained obliquely, he could not, I apprehend, 
maintain an action of trover for such a document, if the 
vendor refused to give it up." 

The court rolls of a manor, although, strictly speaking. Court roUs. 
not records, are nevertheless of such a nature as that a 
vendor cannot be compelled to furnish attested copies 
thereof at his own Expense to a purchaser. 

Where the original copies of court rolls are either lost When 
or destroyed, or cannot be produced for the verification emu/^to 
of the abstract, the purchaser is entitled at the expense certified 
of the vendor (in the absence of any express stipulation ^**'*' 
to the contrary), to the production of certified copies of 
all such surrenders, admissions, and other acts entered on 
the court rolls as are necessary to substantiate the title 
set forth in the abstract ; for the vendor cannot insist on 
the purchaser's tracing the title on the rolls of the manor, 
or any public records ; and, indeed, the steward cannot 
be compelled to produce the court rolls to a purchaser 
who, until admittance, is a mere stranger (6). But it is 
usual, in some manors, for the steward to permit the 

(a) Couv. Evid. 117. 

(6) See 2 Yes. 621 ; 3 T. R. 142 ; Talbot v. Bbrml, and oilier authorities 
referred to in Tidd, 648, 8th ed. ; Finch v. JSMop of Ely, 2 Man. & Ry. 
128, n., cited Scriv. Oipyh. 349. 5th cd. ; see Atkinuou's Conv. 535. 

I 2 
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Cap. VIT. purchaser's solicitor to compare the abstract with the 
court rolls ; and in others for the steward to certify the 
abstract to be a full and faithful statement of the title, 
as it appears upon the rolls of the manor. If all the 
property comprised in the copies of court rolls so pro- 
duced is sold, such copies must on completion be handed 
over to the purchaser, but if only a portion of the pro- 
perty is disposed of^ the vendor will be entitled to retain 
them, and cannot, as already stated, be compelled to fur- 
nish attested copies, though he must covenant for their 
production. 

A purchaser under a sale by the Court is entitled to 
attested copies in the ordinary manner. Mr. Dart, 
remarking upon Lord Eldon having qualified his order 
in Bare v. Tucker (a) for delivery of attested copies by 
the expression " unless you leave the originals or make 
some other proposal in the Master's Office," says, 
"Possibly upon a sale by the Court, a deposit of the 
deeds with the Clerk of Records and Writs might be 
sufficient to preclude the right to attested copies; but 
such a deposit would probably not be enforced against a 
purchaser who had purchased to an amount exceeding 
that of any other purchaser, and the part (if any) 
remaining unsold. It is a not uncommon practice in 
Court sales, after providing by the conditions for the 
custody of the deeds, to reserve a general power for the 
vendors to make any other arrangement respecting them 
which the Judge may approve of " (J). 

Usual stipu- Care should be taken to stipulate on the behalf of the 
in lote M to vendor on a sale in lots, either that he will not be bound 
attested to fumish attested copies, or that if they are required, 

«>P ee. j^g solicitor shall prepare them at the purchaser's ex- 

pense, for otherwise it would fall very heavy upon a 
vendor to be compelled to give attested copies of the 

(o) 6 Ves. 460. (6) Dart. 1107. 
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title deeds to every purchaser. Indeed a solicitor would Cap. VIL 
generally incur personal liability by omitting a condition 
to that effect. The Court will not, however, dispense with 
the rule on account of its hardship in any particular case. 
Thus, where on a motion that attested copies be delivered 
to the purchasers at the vendor's expense. Sir S. Eomilly, 
for the vendors, objected by reason of the great incon- 
venience and expense, there being 144 lots, and on the 
authority of a case before Lord Bosslyn, when a similar 
request was refused on an undertaking to procure a 
covenant to produce the deeds. Lord Eldon said, ** This is 
of great consequence ; there being 144 lots in the' sale of 
this estate, what an infinite number of attested copies 
will be necessary. The old practice was precisely accord- 
ing to the motion. The case before Lord Bosslyn, I 
apprehend, went upon a consent, as matter of agreement 
upon the sale, that the vendor should produce the 
original title deeds, and Lord Bosslyn construed it, not 
only that he engaged to produce the title deeds, but as a 
negative stipulation that he should not give attested 
copies. The pressure of the stamp duties, I believe, led 

to that determination I think you must give them 

attested copies, unless you have the originals, or make 
some other proposal in the Master's office. It will throw 
a prodigious expense upon the trust, if all the purchasers 
are to have attested copies ; and yet I rather think they 
are entitled. What is now required is reasonable enough ; 
not copies of all the deeds, but only so far back as to 
make a title " (a). 

In another case Lord Eldon compelled a vendor at his 
own expense to famish attested copies, the purchaser 
having had no intimation that he could not have the 
deeds. " For," said he, •* if the purchaser had had notice 
that he was not to have them, he would have regulated 

(a) Dare v. Tucker, 6 Yes. 460. 
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Cap. VIL hU bidding accordingly, conceiving that he would have 
to bear the expense'of procuring copies " (a). 

The Beal Property Commissionersy in their second 
report (b)^ mention an instance in which a purchaser of a 
small property, finding himself entitled to insist upon 
attested copies and a covenant for production, which 
would have cost more than the amount of the purchase- 
money, consented to waive his right, only on the terms of 
having the whole estate for nothing. And another, where 
an estate had been sold in several lots, the expense of the 
attested copies, which were insisted upon by the pur- 
chasers, exceeded the whole amount of the purchase- 
money. 



Stamp on ai- 
copies. 



Btamp 
testea 



For a considerable period there appears to have been 
a difference of opinion amongst practitioners, with respect 
to whether it was sufficient that attested copies of title 
deeds delivered to a purchaser on a sale, in lieu of the 
originals, be simply attested as accurate and true copies, 
or whether they should also be impressed at the expense 
of the vendor with the stamp duty required by law (o), 
but it seems to have been the better opinion that they 
could not, upon any grounds, be reasonably considered 
as sufficiently perfect for delivery, unless accompanied 
by this evidence of the duty having been paid (d). 



Mortgagee When a mortgagee settles the mortgage debt*in such 

^ge debt and * manner as to make the settlement part of the title, he 



dng settle will have to pay for the necessary attested copy of the 

deed, 

(a) Broughlon ▼. Jewellj 15 Yes. jun. 176. 
(6) Page 16. 

(c) See 89 & 40 Geo. 3, c. 84. 

(d) Tet if the deed were lost, it remains to be adjudged whether an 
attested copy without a stamp would be rejected. By ^* The Stamp Act 
1870|*' an attested copy of an instrument chargeable with any duty not 
amounting to one shilling is to be stamped with the same duty as such 
instrument, and in any other case with a stamp of one shilling. See 
sect. 7H. 
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deed which he has thus brought on the title, and of Oap. vn. 
the requisite covenant for its production (a) ; and where 
he being the mortgagee of distinct properties belonging 
to several mortgagors, transfers the mortgage debts by 
one deed without their consent, he will have to pay for 
the necessary attested copies thus made common to the 
several titles, and of the requisite covenants for its 
production (6). 

(a) Dobstm v. TMnd, 4 De G. & S. 581. 
(6) Capper v. Terringi(m, 1 CJoll. 103. 
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CHAPTER VIII. 



AS TO COVENANTS FOB THE PRODUCTION OF DEEDS. 

1. OeneraUy. 

Where the Whebe the title deeds of an estate are retained by the 
retidnS^y"^ vendor, which frequently happens, either because they 
the vendor, relate to other estates than that which is sold or for 
any other reason, the purchaser is entitled not only to 
attested copies at the vendor's expense, but to a covenant 
at his own expense (a), for the production of the original 
deeds whenever by him deemed necessary for the mani- 
festation or support of his title (h). 

The 5th rule of the 2nd section of " The Vendor and 
Purchaser Act, 1874," provides. That in contracts entered 
into subsequently to the 31st December 1874, in the 
absence of any contract to the contrary, where the 
vendor retains any part of an estate to which any docu- 
ments of title relate^ he shall be entitled to retain such 
documents. 

NopurobaMr No one purchaser can, if there be no stipulation to 
S^*mi^Iot ^^^^ effect, assert his right to the possession of the title 



(a) The 4th rule of the 2iid section of " The Vendor and Purchaser Act, 
1874," provides (as to contracts entered into after Slat December 1874, and 
in the absence of stipulation to the contrary) that such covenants for 
production as the purchaser can and sbaU require shall be furnished at 
his expense, and tJie vendor shall bear the expense of perusal and execution 
on behalf of and bv himself, and on behalf of and by necessary parties 
other than the purchaser. 

(6) See Dare v. Tucker^ 6 Ves. 460 ; Broughton v. JeweU, 15 Ves. 176 ; 
Berry v. Young, 2 Esp. N. P. C. 640. 
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deeds in exclusion of the others holding property the Cap, vm. 
subject of such title deeds ; nor does it appear from to iK)B8eflsion 
any case that the Court of Chancery will interfere to^J^^^/®' 
deprive one purchaser of the custody of the deeds, how- Btipulation. 
ever small his share of the property may be for the 
purpose of depositing them in the hands of another 
purchaser, although his part of the land may greatly 
exceed in ntiagnitude that of the actual holder of the 
instruments (a). K the estate affected by one set of title 
deeds be sold in lots, in the absence of any condition 
with respect to the custody of the deeds, the vendor is 
entitled, as we have seen, to the custody of them if any 
lot remain unsold, however small in quantity that lot 
may be (h) ; and in the event of there being no stipula- 
tion to the contrary, he must at his own expense furnish 
attested copies to all the purchasers. 

Lord St. Leonards (c), however, writing before the Old rule, that 
passing of the late ^ Vendor and Purchaser Act," says, J-^J^ ®[ hig^^t 
that the prevailing opinion is that the holder of the value, whether 
portion of the highest value is entitled to the custody puro^t^r, 
of the deeds — whether the seller or the pwrchaser — ^giving 5^'*^ ^ 
to the other a covenant to produce them ; but that the 
purchaser would not be bound to famish the seller 
with attested copies of them. And in such a case 
where the deeds are delivered to the purchaser, the vendor, 
if he wishes to obtain from him a covenant for their pro- 
duction, must pay the expense of such a covenant, and of 
any copies of deeds which he may require. There can be 
little doubt that this was the correct rule, though it must 
be said with deference, opposed as it is to Mr. Dart's 
opinion on the subject. However, it is of little practical 
importance, for the vendor, when only part of the estate 
was sold, invariably stipulated that he would retain the 



(a) FoOer v. Crdbb, 12 C. B. 186 ; Yea v. FiM, 2 T. B. 708, 709. 
(6) Intro, to Barton's Prec. 87. 88, 3rd ed. ; Tea v. Fidd, 2 T. B. 708 ; 
FoeUr v. Crabb, 12 C. B. 186, 151 ; " Vendor and Purchaser Act. 1874.*' 
(e) Sug. 435 ; Dart, 132. 
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Cap, viil deeds, and now as we have seen, were he not to do so, he 
would be protected by the 5th rule of section 2, of " The 
Vendor and Purchaser Act, 1874." The condition should 
provide for the delivery of the deeds to the purchaser of 
the largest lot in value; for if it be stipidated that the 
purchaser ^^ of the largest lot " shall have the custody of 
the deeds, they will be delivered to the purchaser, not of 
the most valuable, but of the most extensive lot (a). 

Rule as to In the absence of positive agreement on the subject if 

where^ale ^ ^^^ ^^^^ ^^ sold, the deeds should be delivered to the 

in lots. purchaser of the lot largest in value (6), or rather to the 

purchaser whose aggregate purchase-money amounts to 

the greatest sum, who must covenant to produce the 

deeds to the other purchasers at their expense. 

In one case it was held that the purchaser of the 
largest lot was to have the deeds, and not the purchaser 
of several lots, which were altogether larger than the 
largest lot (c). 

Usual form of In sales of property in lots there is generally a stipu- 

^we'^te ^^^^^ ^^^ ^ *^® wliol® of *te estate is not sold, the 
old in lots, vendor will retain the deeds, and enter into the usual 
covenant to produce, and in such cases it is customavy for 
the vendor to stipulate further, that on the sale by him of 
the lands in respect of which he enters into this covenant, 
and procuring the purchaser to enter into a like covenant, 
he is to be discharged &om all further liability in respect 
of his covenant (d). 

Vendor not The fact that the vendor has already covenanted to 

entitled to 

(a) Griffiika v. Hatoliard, 18 Jur. 694 ; 23 L. T. 295 ; I K. & J. 17. 

(h) See GHffitha v. Hatchard, 1 K. ft J. 19; see olso Kinnaird v. 
Chrutie, 21 Beav. Ill, n. ; and 8ctM 7. JcuUcman ib. 110. 

(c) Kinnaird v. Christie, supra; and Dan. Ch. Pr. 1205. 

Id) For forms of condition on sales of pruptrty in Ints, see 1 Dav. 
Conv. 620, 637, 638, 644, 650, 6G1, 713-717; Hayes's Conv. 149, 164, 
167; 1 Prid. Conv. 36, 49; 9 Jarm. Conv. 15, 19. 42; Bateman on 
Auctions, 4th ed. 376 ; 1 Crabb's Conv. 636. 
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produce the deeds to certain other parties, does net Cap, vill. 
entitle him to retain them on parting with the whole of retain deeds 
his interest in the property to which they relate; nor t^^auLhehas 
can he insist upon their being placed in the hands of a covenwated 

CO DFOullCe 

third party who has no interest in the property, for the them, 
purpose of being produced to the several purchasers 
entitled to such production; and Mr. Coventry was of 
opinion that an express condition of sale to that effect 
appeared to him so contrary to principle (a), that he 
thought the Court of Chancery would, notwithstanding 
such a capricious and unwarrantable stipulation, direct 
the deeds to be delivered over to the purchaser of the 
largest lot. There csm be no doubt, however, that such a 
stipulation would not be disregarded by the Court of 
Chancery (6); and it is by no means a rare occurrence to 
see a stipulation that the deeds shall be deposited for the 
benefit of all parties, though in the majority of such 
cases the stipulation does not extend to more than a 
particular deed. But the second purchaser on taking 
the deeds will of course take them subject to the prior 
covenant for production, and notice of such covenant 
should appear in or upon his conveyance ; and he should 
covenant to perform the prior covenant. If the vendor's 
covenant were made determinable upon his procuring, or 
the first purchaser will accept such a substituted covenant, 
this covenant by the second purchaser should be entered 
into with the first purchaser, but otherwise with the 
vendor ; in such latter case, the covenant being in the 
form of a covenant to produce the deeds in the ordinary 
way, followed by a covenant to indemnify the vendor 
against liability in respect of the former covenant (c). 



" It/* says Mr. Coventry (d), " he deliver over the deeds 

(a) See Cww ▼. TyrreO^ 8 Madd. 182 ; Hooper y. BamtboUomy 6 Taunt. 
14 ; Strode ▼. BlaMume, 2 Ves. 225. 

(b) See Shore y. CoUeU, Geo. Coop. 284, pod, 

(c) See query in ' Law Times,' Deoember 20, 1878, and reply, January 10, 
1874. 

(d) Gov. Conv. Ev. 138. 



t 
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■ Cap, vm. to the former purchaser, he must at all events furnish 
the present purchaser with attested copies, and procure 
from that purchaser a covenant to produce the deeds, an 
expense which he would not have to incur by delivering 
the deeds to the present buyer. In embracing this alter- 
native, he would deprive himself of the means of satis- 
fying his covenant to produce the deeds to the former 
purchaser ; but he may not unreasonably require of the 
present buyer a covenant to produce the deeds to the 
former purchaser when, and as he himself is, called on for 
that purpose. There can be little or no danger in the 
present purchaser giving that covenant, guarded as it is 
by a production to the former purchaser only, who has a 
common interest with himself in the deeds ; and it must 
be the interest of the vendor rather to quiet than 
disturb the possession of those who have his covenant 
for quiet enjoyment, notwithstanding any act hereafter to 
be done by him. Whether the vendor could insist on 
retaining the deeds without a covenant of this kind from 
the present buyer is another question. I should think the 
purchaser may legally resist such a demand ; • at the same 
time, he would, I thiuk, run no risk in acceding to the 
request at the vendor's expense." 

Formerly rule The purchaser's right to a covenant for the production 

^t*£^d^ of the deeds where they are retained by the vendor, or 

take title are not in his possession, or for some other reason the pur- 

vi^^oov^ chaser cannot have them, was first distinctly determined 

nant for pro- in the case of Barday v. Raine (a). The larger portion of 

^^ *°^' certain hereditaments was sold to one Thring, and the 

title deeds were delivered over to him, he covenanting 

with the vendors to produce the deeds as they, their heirs, 

executors, administrators, or assigns should require. 

About the same time, or shortly afterwards, the lands 

in question (other part of the same estate) were sold to 



(o) 1 Sim. & Stu. 449 ; Shore v. CoOeU^ Geo. Coop. 234 ; Berry v. Young, 
2 Ksp. N. P. C. 640, n. 
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Barclajy the father of the plaintiffs, the present pro- Cap. VITI. 
prietors ; whereupon an attested copy of Thring's cove- 
nant to produce (which could not be found) was delivered 
to the purchaser, but no deed of covenant was entered 
into with Barclay upon his purchase by any person. That 
part of the estate in respect of which the deeds were 
retained by Thring, together with the deeds themselves, 
became the property of Slade ; but Slade refused to enter 
into any covenant to produce the deeds to the defendant, 
the present purchaser of Barclay's part. The deeds 
remained in fact in the possession of Thring (a part of 
the purchase-money, on the sale by Thring to Slade, 
being secured upon the property), and he entered into a 
covenant for their production, so long as he should con- 
tinue mortgagee ; and another covenant acknowledging 
the execution by him of the former covenant, and that 
all the deeds comprised therein were then in his posses- 
sion as such mortgagee, copies of both which covenants 
were offered to the defendant, but he objected to them, 
and insisted upon having a covenant from Slade for the 
production of the title deeds. The question for the 
opinion of the Court was, whether without such a deed of 
covenant from Slade, the defendant ought to be called 
upon to complete his purchase. The Vice-ChanceUor 
held that he could not, saying, " a Court of Equity never 
compels a purchaser to take without the title deeds, 
unless he has a covenant to produce th^ln : and a right 
in equity to compel the production of deeds, even if it 
existed, would be no answer. But the equity of the 
purchaser in the present case would be highly question- 
able. Thring's covenant to produce does not run with 
the land (a), nor is it pretended that Slade had notice of 

(a) His Honour, on a subsequent oocasion, denied his having used the 
expression here imputed to him. He did not say that Thring's fint 
oovenant did not run with the land (for his Honour thought that it clearly 
did), but that the weoomd covenant was restricted to the period of his being 
mort^Eigee : Rolls, 28 July, 1830, cited 9 Jarm. Conv. 98. Of course this 
must mean that it ran with the land sold to Thrins, for it was not disputed 
that it did so with the other lands in the hands of the original seUer and 
those claiming upon him. '^ In this respect," says Lord St Leonards (Sug. 
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Cap, vm. that covenant: and Slade, like every other proprietor, 
has a material interest against the exposure of his title 
deeds/' 

Astoequi- That Sir John Leach did not intend to deny the 
to^enfoiw* existence in general of an equitable right to enforce the 
produotion. production of the title deeds, is apparent from his obser- 
vations in the subsequent case of Fain v. Ayers (a), 
though on what ground he thought that the right had 
been excluded in the above case does not distinctly 
appear. 

Rule in Bar- The rule in Barclay v. Raine is practically destroyed by 
^ulii^*'** the 8rd rule of section 2 of « The Vendor and Purchaser 
Act, 1874," as to contracts entered into after the Slst 
December, 1874, for it is there provided that the in- 
ability of the vendor to furnish the purchaser with a legal 
covenant to produce and fiimish copies of documents 
of title, shall not be an objection to title in case the 
purchaser will, on the completion of the contract, have 
an equitable right to the production of such documents. 

455, n.\" it wa8theoommonoa8e,forthe Barolaysclaimed through their £ftUier 
from A., the original seller, with whom Thring entered into the coyenant. 
But the observation is not very distinct, for bM of Thring's covenants ran 
with the land, and the real objection was that the first was lost, and the 
second was limited to the period of his being mortgagee. The observation, 
however, relieves the doctrine firom the sapposed authority of the case 
itself. Indeed the title, it may be thought, ought to have been deemed a 
good one. But the deed of covenant itself iiad not been delivered over to 
the second puroliaser (Barclay), nor had he a covenant to produce it, and 
the copy was mutilated ; this would have been an objection if the deed had 
been in existence, because the last purchaser was entitled to the custody of 
it, or to a covenant to produce it from the person holding it, but he waa 
not entitled to have a covenant entered into with himself to produce the 
title deeds ; if such were the law, few titles would be good. But as the 
deed was lost, and there was sufficient evidence of its having ensted to 
support Thring's acknowledgment, and as he had the legal fee vested in 
him with the custody of the deeds, although only as mortgagee, his deed 
would bind the mortgagors at law when be re-conveyed to them, and the 
equity, as we have already seen, was clear ; so that perhaps, upon the 
whole, there should have been a decree for a specific performance, instead 
of the bill being dismissed with costs. It would seem, also, that there was 
sufficient equity to have compelled the persons claiming the deeds under 
Thring (the mortgagor) to enter into a new covenant to produce the deeds 
to supply the place of the one that was lost.*' 
(a) 2 Sim. & 8tu. 583 ; 1 Rubs. 259. 
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Where on a sale it appears that the vendor h as no t Cap, vnr. 
only already covenanted to produce the title deeds to Uaual form of «/ A\; 
a previous purchaser of a portion of the property to ^^en estate 
whic h they rel ate, but also stipulated that, on a-suhae- sold in lota. 
quent sale of the remainder .of the- property retained by /u^ ^^*^ ^^^ 
him, he will defiver'up the deeds to thfi form er purch aser, 
such former purchaser would have a better right to the 
deeds than the latter. But the latter purchaser would f 
not^only, in the absence oia condition to the contrary,-^ ^a*'»^^^/*-yw*-^ 
be entitled to attested copies of the deeds at the expense^^y-*^ tf^-«^ - 
of the vendor, but also may require the vendorlo prucure*^'^' ^■^*'*^^^^ 
a'covenaht for the^'production of such deeds from the^*^/'^' / ^c^ 
foSierpareteser. It may be a question whether that 
covenant should be entered into with the vendor or the 
latter purchaser, and for security it would be an advisable 
precaution to take the covenant from both. Where only 
a covenant to produce deeds has been taken by a 
purchaser, who afterwards sells a part of the estate, a new 
covenant should be entered into by the first purchaser 
with the second purchaser, unless such first purchaser, 
having taken a good covenant for the production of the 
title deeds, deliver over that covenant, together with his 
own purchase deed, or give a covenant to produce such 
deed of covenant, and also his purchase deed, with 
attested copies of the same, to the sub-purchaser, at the 
time of completing the contract; 'or unless the first- 
named purchaser obtain (which is the better plan) from 
the first vendor a good covenant for the production of the 
deeds remaining with him, and enter into a covenant to 
produce his own purchase deed from the original vendor, 
with an attested copy, or give it up to the sub-purchaser (a). 
Where the purchaser of certain lands has a covenant 
with his purchase deed to produce all the title deeds, and 
he subsequently sells a portion of such lands to another 
to whom he enters into a covenant for production of his 
deed of conveyance and of his deed of covenant, and 

(a) See Foornc's Posth. Works, 114 ; 2 Sug. V. & P. 123, 10th ed. 

i 
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Cap. VIII. a third party purchases a portion of the second purchaser's 
lands, such third party can merely insist upon a covenant 
from his vendor to produce the conveyance made to 
himself and his deed of covenant, and is not entitled 
to require an absolute covenant to produce all the title 
deeds. 

Pnrchaae with If a purchaser with a covenant for further assurance 

fort^° °' ^^ * ^^ ^y ^i°^ ^f ^^^ greater part of the estate is 

assurance may constrained to give up the title deeds, without retaining 

d^pHoiie of ^^7 to make out his title to the "part unsold, it seems he 

oonveyanoe. may require from the parties to the original sale, a 

duplicate of the conveyance to be kept by him, with an 

endorsement that it is only a duplicate. An application 

of this kind was granted, where an estate was sold by 

decree of the Court of Chancery, for payment of the 

testator's debts and legacies; but the matter being 

moved again by the other side, the order was discharged 

on the ground that the decree being once executed the 

Court had no more to do in it (a). 

But whether a purchaser who has neglected to take into 
his conveyance a covenant from his vendor to produce title 
deeds, can, under his vendor's covenant for further assur- 
ance, compel him afterwards to enter into a covenant for 
the production of the title deeds, is very questionable (6). 

Two cases have come before the Court, but in conse- 
quence of the judgment applying itself to the peculiar 
circumstances of each mthout regard to the general 
question, the point is still undecided. In one of these 
instances (<;), the documents with respect to which the 
interference of the Court was prayed, viz., certain books 
of account, were held not to be connected with the title 

■ — ■ ■ ■ ■ ■ — — ■ — • — 

(a) Napper v. Lord AUingUmy 1 Eq. Cns. Abr. 166, pi. 4. 

(b) Fain v. Ayers, 2 Sim. & Stn. 538 ; 1 Russ. 259, n. ; HaUett y. Middle 
tan, 1 RusB. 248 ; Rawle on ' Covenants for Title/ 4th ed. 201. 

(c) EalUU V. Middleton, 1 Russ. 248. 
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of the lands, but wanted merely to establish a collateral Cap. vriT. 
fact ; and inasmuch as they did not constitute part of the 
purchaser's title, and as the vendor could only produce 
them by calling on others to produce them, the Court 
refused to declare that the purchaser had a right, under 
the covenant for further assurance, to a covenant for 
the production of such books and accounts. 

The other case (a) came before Vice-Chancellor Sir 
John Leach. The defendant had sold to the plaintiff 
a piece of kmd, and covenanted in the usual way for 
further assurance, the land having formed part of a 
larger estate belonging to the defendant. No title deeds 
relating to it were ever delivered to the plaintiff, nor was 
there any express covenant entered into for their produc- 
tion. The plaintiff sold his piece of land, and the bill 
prayed that the defendant might be compelled to pro- 
duce, or execute a covenant to produce, the title deeds 
in question, to enable the plaintiff to make a good 
title. The defendant filed a general demurrer. The 
Vice-Chancellor overruled the demurrer on a ground 
unconnected with the effect of the covenant for further 
assurance, and at the conclusion of his judgment said, 
that whatever doubt there might be, whether under a 
covenant for further assurance, a new covenant for pro- 
duction might be required, yet the bill stating the re- sale 
of the property, and praying alternatively either a new 
deed of covenant to produce, or the actual production 
of the deeds; and the deeds being the root of the 
plaintiff's title, and in that sense a sort of common 
property, he was strongly inclined to think that the 
plaintiff had an equity to that extent. His Honour, 
however, still retained his doubt whether the covenant to 
produce could be required. The better opinion appears 
to be that the covenant for further assurance should be 
confined to an assurance by way of conveyance, and 



(a) Fain v. Ayen^ tupra. 



' 
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Ca p. VIII. cannot be made to extend to further obligations to be 
imposed on the covenantor by way of covenant (a). 

Deeds oominj? Where a purchaser of a small part of an estate takes 
purchaser of * Covenant from the vendor to produce the title deeds 
""tali^^ ^^ when it shall be necessary, and the deeds afterwards come 
mortgagee, into the purchaser's possession, on his taking a mortgage 
of the other part of the estate, on an assignment by him 
of the mortgage to a third person, not mentioning the 
deeds, such third person cannot maintain tix>ver against 
him for them. In the case in which it was so held (i), it 
was contended on behalf of the assignee of the mortgage 
(the plaintiff) that as the deeds came to the defendant as 
assignee of the mortgagey and not as purchaser of the small 
part which he had formerly bought (for as to that he had 
contented himself with a covenant for production), he 
ought to have passed everything as assignor^ which he 
received as assignee, and consequently to have delivered 
over the deeds to the plaintiff. But Lord Kenyon 
considered, that although at the time of the purchase the 
defendant had no right to the possession of the deeds, 
yet since that time they had by accident come into his 
possession, the plaintiff could not recover them from him. 
To entitle the plaintiff to recover, he should have a 
better right to the deeds than the defendant, but in the 
assignment to him there was no grant of them. The 
Court appectrs to have laid stress upon the circumstance 
of there being no such grant of the deeds to the assignee 
of the mortgage, as was formerly inserted in the con- 
veyance when the deeds were handed over, and to have 
regarded the omission as a proof of the intention of the 
assignor (who still retained that part of the property 
which he originally purchased, and to which the whole of 
the title deeds belonged, as well as to that part which he 
disposed of by the assignment of the mortgage to the 



(a) See HalleU v. Middleton, 1 Buss. 243, 259. 
(5) Yea v. Field, 2 T. R. 708. 
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plaintiff) to retain the title deeds. So long as it was the Cap, vm. 
usual practice to insert in the conveyance a grant of the 
deeds, the propriety of the distinction taken by the Court 
may be readily admitted, but it is a question whether, the 
practice having been now altered, the converse of the 
assumption would not rather hold good. 

But it has been since held that where a mortgage in Mortgagor 
fee is made without such clause as to the deeds, and the entiHea to 

-IT retain deeds 

deeds are not given up, the mortgagor is legally entitled in respect of 
to retain them in respect of his equity of redemption (a) ; ^^^ption'^ 
though if the mortgage deed contains a grant of all 
deeds, &c., the mortgagee may recover them from the 
mortgagor, or from any person claiming through or 
under him subsequent to the mortgage {b). 

There can be no doubt that if one of several parties Right to 
interested in a deed more or less can obtain possession of posfiession of 
it, he may retain it, unless prevented by some estoppel which several 
or express, or implied stipulation ; for the right to the ^'^*^,']^[^^' 
possession of a deed in which several are interested is 
amlmlatory, and vests in the party who has the actual 
possession of it for the time being (c). " For fraud, or 
force which may be used to get possession of the deed, 
either party may perhaps have a remedy against the 
other ; but the title to the deed is ambulatory between 
those who may have an interest in, and may have occasion 
to use it, and each is entitled to keep the deed from the 
other, SO long only as he actually retains it in his custody 
and control, but no longer " (d). 

Where a vendor retains the deed by which the estate he where vendor 
is selling was conveyed to him (which is usually the case '^^^^"y^^J^ 

_____^ memorandum 

of conveyance 

(a) Daffies v. Verwm, 6 Q. B 443, 447. 
(6) Newton v. Seek, 3 H. ft N. 220. 

(c) Foster v. Crabby 12 C. B. 136; Vin. Abr. Fails (Z), iL 15; Bro. 
Abr. Charters de Terre, 

(d) 12 C. B. 151, per Jervis, C.J. 

K 2 
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Cap. VICL when ^t relates to other estates), it seems advisable for 
to a purchaser the purchaser to require a memorandum of his purchase 
endorcsed ^ ^ endorsed on such deed (a). 

thereon. 

Mortgagee As a general rule a mortgagee cannot be compelled to 

~?^to brin*^ produce the deeds until he is paid off (6), but if he 

deeds into consents to a sale by the Court, the deeds may be ordered 

Court in suit. ^^^^ Court, though they will not be delivered out without 

notice to the mortgagee (e). So also, in an ordinary case 

where a mortgagee has countenanced a mortgagor selling 

under the expectation of his concurrence, it is conceived 

the mortgagee would not be allowed to practically stop 

the sale by refusing to produce the deeds before actual 

payment (d). 

M.irtgagpe Where a mortgagee concurring in a sale, retains the 

Mile o"part deeds in respect of property of larger value held by him 
of land in his under the same title, he will be bound to covenant for 

security to ^, . j x- / \ 

covenant for their production (e), 

pniduction. 

But not where But where the estate is in mortgage at the time of the 
concurring Sale, and the mortgagee is not a concurring party to the 
V^^J- sale, and only part of it is sold, and the mortgage debt is 

not wholly paid off, as the mortgagee cannot be compelled 
to covenant for the production of the deeds,. and of course 
Provision to will not part with them, some provision on this head 

rach Ust^men- ^^^^^^ ^® ^^^^ previously to the sale. Lord St. 

tionedcase. Leonards' suggestion (/) is as follows: — ^*'If the mort- 
gagee should agree to covenant for the production of 
them, he would probably limit his responsibility to the 
time he should continue mortgagee, which would not be 
satisfactory to a purchaser or binding upon him; or if 

(a) Bug. 450; Keates v. Lyon, L. R. 4 Ch. Ap. 218, 226. 

(6) SparJce v. Montriou, 1 Y. & C. 103. 

(e) Livetey v. Harding, 1 Beav. S43 ; KnoU v. Obttee, 27 Beay. 33. 

(d) Dart, 379 citing CroM y. Revenionary Society, 8 Do G. M. & Q» 
712. 

(e) See Yaies v. Plumhe, 2 8m. & G. 174. 
(/) Sug. 435. 
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the mortgagee were to enter into a general covenant to Cap. VIIL 
produce the deeds, he would, upon being paid off, pro- 
bably object to relinquish the possession of the deeds, 
unless he was released by the purchaser from his covenant, 
which would lead to expense and vexation. An arrange- 
ment might be made in such case for the deposit of the 
deeds at a banker's, for example, for the benefit of the 
mortgagee and purchaser until the mortgage was paid off 
or foreclosed, and the deeds might then be delivered up 
to him or to the seller (as the case might require) upon 
his entering into a covenant to produce them to the 
purchaser, and this could be provided for by the con- 
ditions of sale or agreement; and it admits of no' doubt 
that any stipulation of that nature would be binding upon 
the purchaser, and could not be disregarded by a Court 
of Equity." 

Of the enforcement of such a stipulation by the Court 
there can be no doubt ; and in a case which was of the 
sale of the reversion of an estate in lots, subject to a 
ground lease, which contained* covenants to the benefit 
of which the several purchasers were entitled, Lord 
Eldon held, that though nothing was said in the par- 
ticulars of sale as to the custody of the counterpart of the 
lease, and it was not in the possession of the sellers, but 
of one of the other parties to a partition, yet the fact of 
the counterpart of the lease not being in the possession 
of the plaintiffs was not an objection to their title if the 
lease were forthcoming, and on the same being deposited * 
he enforced the purchase (a). In this case. Lord Eldon 
remarked, that there was no doubt the parties were 
entitled to the production of the counterpart of the lease, 
in order to enable them to proceed against the tenant if 
necessary, and unless the deed were deposited, he would 



(a) Shore v. CcUelL Geo. Coop. 2S4 ; Bee WorihingUm y. Morgan. 10 Sim. 
547. 
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_ not compel a poichaser to take nndsr one of the lefisors, 
as it would be too much to put the purchaser to tho 
nec^sity of filing a hill from time to time, to have the 
counteTpart delivered to him as often as he might 
want it (a). 

Trofiteea in bankraptey, like other Tendors, where the 
title deeds are not to be delivered to a purchaser, are 
bound to covenant to produce them, and give attested 
copies at the expense of the estate ; but their covenant 
should be confined to the time of their continuance as 
trustees (b). If, however, the covenant is so confined, the 
purchaser should have some security that the person who 
shall ultimately become entitled to the custody of the 
deeds will covenant for their production. The proper 
course is for the trustees' covenant to be made determin- 
able in the event of their procuring the person to whom 
the deeds are delivered, to enter into a similar covenant 
with the purchaser. 

In the absence of an agreement to the contrary, a pur- 
chaser, except in the case last referred to of the trustees 
in bankruptoy, is not bound to accept of a covenant for 
production of deeds with the ordinary proviso for deter- 
mining the liability of the vendor on his parting with the 
deeds, and procuring a substituted covenant to be entered 
into by the person who shall become the holder of the 
deeds, though in a sale by fiduciary vendors it is cus- 
tomary to insert such a proviso. If by the conditions it 
is stipulated that the vendor shall not be required to 
produce any deeds not in his possession, and that all 
deeds of coveuautfur production of deeds shall be obtained 
by and at the expense of the pm'ehaser, the vendor is not 
bound to procure eovenanta for production from third 



(n) But tea Jlrd ruli-. ncolion 2. " Vendor & Piirchus 
(fii EtparU Slunrl. 2 Ron; 215. 
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parties holding the deeds, and not in the hands of the Cap. VIIL 
vendor (a). 

The covenant is sometimes framed so as to authorize Covenant 
the purchaser to take copies or extracts from them, fr^elTTO as 
instead of only giving him a right to have them furnished *o allow 
by the vendor ; and it is by no means clear that the Ske coplea.^ 
purchaser may not insist upon it in that form. The 
covenant in that form might occasionally lead to incon- 
venience, and it is perhaps better not to require it. 

The covenant for production of deeds may be either When 
inserted in the conveyance to the purchaser, or may be ehouldbe 
contained in a separate document. Where the covenant by se^iflrate 
extends to instruments recited or mentioned in the con- ^ ' 
veyance, it is usual, and saves expense, to take the cove- 
nant for production in the conveyance itself, but where it 
relates to documents not mentioned or referred to in the 
conveyance, it is preferable that the covenant be entered 
into by a separate instrument; for as these covenants 
are constructive notice of incumbrances, they frequently 
involve, after a long interval, an inquiry for deeds, &c., 
which have possibly been converted into dust or ashes. 
Cases, indeed, occur in practice where it is prudent to 
take several deeds of covenant for the production of 
the evidence of title ; each deed containing a different 
series, so that one of the covenants may be given over 
to a future purchaser without any notice of deeds which 
had better even for the sake of such purchaser be kept 
out of view (b). 

The expense of preparing the covenant for production. Expense of 
as also the stamp, must be discharged by the purchasers, ^'®^®°^^*- 
but the expense of procuring its execution belongs to the 
vendor (c). 

(a) Gabriel v. Smith, 16 Q. B. 847 ; 20 L. J. (Q.K) 386. 

(5) 1 Prest Abdt. 28. 

(c) *• Vendor und Purchaser Act, 1874." 
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Cap. VIII, 



Where the 
covenantor 
should be 
seised of the 
legal estate 
in the land. 



Proper party 
to enter into 
covenant 
where 
property in 
settlement. 



2. By and with whom the covenant should he made. 

It is said that in order that the coYenant for production 
may run with the land (a), in respect of which the deeds 
are retain^, it is necessary the covenantor should be 
seised of the legal estate in such land (6) ; this, however, 
as Mr. Dart observes, is a point not often attended to, and 
if a purchaser has a right to insist upon it, such right 
would seem to involve the additional right of requiring 
the title to such other lands \ a purchaser, it is conceived, 
could not be advised to press the point, and it is generally 
disregarded in practice (c). 

I 

r 

It is not necessary to the obligatory force of a covenant 
for the production of deeds that the covenanting party 
should have the custody of them at the time of entering 
into the covenant ; but, as the object of a covenantee is 
to secure the production of the deeds, and not become 
plaintiff in an action for damages, it is generally a matter 
of prudence for him to ascertain that the proposed 
covenantor is in such a situation as to render it probable 
that he will be able to produce the deeds ; and a ^ur- 
chaser, it is clear, would not be bound to accept the 
I covenant of any pefison not having the custody of the 
deeds l[3}r 

A difficulty sometimes arises in practice as to who is 
the proper party, where property is in settlement, to 
covenant for the production of the deeds. It is dear that 
in such cases no valid covenant can be obtained from a 
tenant for life where he has 'not the legal estate; and even 
where he has, yet it is but a limited estate in the land, 
and his covenant cannot bind those who may succeed him 

(a) As to which, see post 

(b) Bug. 453. 
(0) Dart. 510 ; and see 3rd rule, section 2, '* Vendor and Purchaser 

Act. 1874." 
sd) 9 Jarm. Couv. 443. 



\ 



AS TO COVENANTS FOR THE PKODUCTION OF DEEDS. 137 

in remainder or reversion ; neither is it advisable for him Cap. Vlli. 
to bind his representatives by a covenaat which, after his 
death, they might not have the power to fulfil ; and most\ 
tmstees are unwilling to bind themselves by voluntarily 
entering into covenants which cannot in strictness be 
required from them. In many cases under these circumV 
stances purchasers consent to take the covenant of those 
who are beneficially or equitably entitled to some limited 
interest in the property, or to the money, the proceeds of 
the estate which is sold, and rely upon their general right 
in equity to obtain production of the deeds whenever 
necessary. 

Where trustees or mortgagees are willing to execute a Ustial 
covenant to produce deeds, they invariably insist upon a ^^JJ^ in^ 
proviso determining their liability under the covenant on by trustees or 
I their parting with the deeds— that is, that it should be ^'^e^ 
I binding so long only as they have actually possession of 
; the deeds. In such cases the cestui que trust or mort- 
gagor, as the case may be, should join in such covenant. 
Such a concurrent covenant would, of course, be but a 
collateral covenant not binding at law on an alienee, the 
legal covenant being by the proviso destroyed, when the 
deeds were handed over to a third party. 

Where the property sold is in settlement, and the When 
settlement (which is not given up to the purchaser) is in a^a^^^^^ 
possession of a married woman, the husband should enter woman should 
into a covenant for its production, and if he decline to do ^?enant 
so, the settlement should be delivered over to the trustees, 
who probably would not object to entering into the usual 
qualified covenant for its production (a). 

Where land is conveyed to releasees to uses, or trustees. Trustees 
as purchasers in strict settlement, they are not, under a ^ddeSs**^ 
condition that the purchasers shall take the deeds, and relating to 

other land 
— — — — may procuro 

(a) 9 Jarm. Conv. 448. 
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Cap, yiil "enter into or procure to be entered into a proper and 
tenant for life sufficient Covenant for their production," bound personally 
to enter into such a covenant ; but it is sufficient if they 
procure the tenant for life so to covenant (a). 



to enter into 
covenant. 



With whom The vendor's covenant, if the estate be freehold, should 
should be*'^ be entered into with the grantee, releasee, or feoffee to 
entered into, uses (if any) their heir and assigns, and then it will enure 
incidentally with the land to the eesttd que use, and where 
the property is leasehold, should be entered into with 
the lessees or assignees, their executors, administrators, 
and assigns. If the estate be copyhold, the preferable 
practice is to let the surrender precede the execution 
of the deed containing the covenants for title and pro- 
duction ; as if the covenant to surrender, and covenants 
for title and production be in the same deed, it is not 
clear the benefit of the covenants will run with the 
land (by 

As to right to Where property is sold under a trust for sale in a 

settlement settlement, which goes on to declare trusts of the pur- 

trusts «»f pur- chase-money (whether the same is to continue money or 

wh^Tirpro- ^ ^ reinvested in real estate), it is the opinion of Mr. 

1)01 ty com- Dart that the existence of the trusts gives no right to the 

suld '^^^ trustees to retain the settlement ; but the purchaser must 

covenant to produce it, even although he buy the entire 

property. Eeferring to such sales, Mr. Dart (c) says, 

" Possibly the proper rule in cases of several sales under 

a settlement may be, that, unless the trustees retain part 

, of the estate, it should be deposited for the benefit of all 

\ parties until performance of the trusts, and then delivered 

" to the largest pui-chaser upon his entering into covenants 

for its production ; the right to the deed, considered as 

an instrument creating terminable trusts, may perhaps be 



(a) Ondow v. Lord Londetboroughj 10 Hare, 67. 

(6) 1 Dav. Conv. Ill, 112 ; 9 Jarm. Oonv. 188; Dart, 511. 

(o) Vol. ii. G19. 
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considered as governed by a case (a), in which, upon the Cap. VIIL 
purchase of a part of an estate on lease, the Court thought 
that the counterpart of the lease ought to be deposited 
for the benefit of all parties," 

In the case of ^emtnoife^tcust, the rule that the pur- Distinctioa 
chaser of all the land comprised in the settlement should inB^ument 
have the settlement on entering into a covenant for its creating 
production cannot be objected to, for, though the trusts interminable 
of the settlement may expire in a short period, and the ^u^^ 
settlement become of little or no value to the trustees, it 
would remain perpetually on the title. To the case of 
uUerminahle trust (as the trust deed of a charity, &c.), the 
rule " camTo? obviously, if at all, be applied with like 
force, and in such cases it would seem that the trustees 
would be entitled to retain the settlement on entering 
into a covenant for its production to the purchaser. 



'6. As to what Document U should extend. 



A purchaser is entitled to a covenant for the pro-Purehaaer /jm/^^-^ 
duction of all the documents contained in the abstract®^**'^^*^ yylf^y^ -^ 

... - ^ w . ,11 1 covenant fop- /f-^Uf, * 

whic h are necessa ry to make out a good forty years title, production of 1^ 
but he cannot merely because an instrument is stated in *^^™Ti* I 
the abstract, require a covenant for its production. io ycara^titlo. ! 

It has been said that a covenant to produce all deeds Covenant to 
and writings generally without a schedule is a ni©r© wHhout a ^' 
nullity ; still, if it can be shewn that the covenantor schedule, 
is in possession of a document or set of documents 
relating to the lands, he would without doubt be held 
bound by his covenant. The words of such general 
covenants usually run that the vendor shall produce all 
the deeds in his possession at the time of the request 



(a) Shwt ▼. CbOott, Geo. Coop. 234. 
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Cap, viit. made, and these could be easily ascertained by a bill 
in equity (a). 

Covenant The covenant is, as a rule, confined to those documents 

in^d to ^ ^^" which aflSrmatively evidence the vendor's title, and does 
affirmative not extend to those which are required merely to negative 
evi ence. possibilities. Thus in the case of Cooper v. Emery (b), 
upon a sale by a party claiming under an heir-at-law of 
a deceased owner who left a will, Sir L, Shadwell, V.C., 
held that the purchaser could not insist upon a covenant 
for its production, though he considered the purchaser 
was entitled to inspect the will ; thus, as Mr. Dart says, 
apparently deciding that he was bound to accept a title 
without the ordinary means of proving its validity on a 
re-sale. However, in another case, a purchaser from an 
heir under similar circumstances to the above case was, 
upon selling again, held entitled to the production of the 
will, if in existence, or evidence of its contents, for the 
inspection of the sub-purchasers (c). So on a sale by a 
devisee or party claiming under him, the purchaser may 
require production of any subsequent will or codicil, 
or evidence of its contents ((Z), but cannot require a 
covenant for production. Where negative evidence is 
necessary for the satisfEK^tion of the purchaser, and is 
in the custody of the vendor^ Lord St. Leonards says, 
there seems to be no sufficient reason why it should not 
be covenanted to be produced (e). 

Not entitled It is rarely, however, that a subsequent purchaser could 

S nwtiw'^ require evidence of any document produced merely as 

evidence. negative evidence to the former purchaser. The latter, 

at the time of his purchase, satisfies or should satisfy 



(a) See Buden v. DarCj 2 Vea. Ben. 445 ; AdderUy v. Sparrow, in Chan. 
Hil. 1779; Ld- Redes. Treat. 3rd ed. 154; Stroud v. Deacon, I Vea. 
Sen. 37. 

(5) Cited in Have's on Conv. 3rd ed. 573. 

(0) Stevens v. Chtppy, 2 Sim. & St. 439. 

(d) See Howarth v. Smith, 6 Sim. 161. 

(e) Sug. 452. 
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himself of their not affecting his title, and where some Cap. VITi. 
time has elapsed the subsequent purchaser could seldom 
be advised to consider their non-production as any objec- 
tion to the title. " There are few cases," says Lord St. 
Leonards (a), " in which a purchaser is not compelled to 
take a title depending in many respects upon evidence 
which, although it may be satisfactory as a proof of the 
fact, yet could not be received in a Court of Justice ; for . 
example, upon a question of identity, aflSdavits of old 
inhabitants are furnished, and, if satisfactory, the pur- 
chaser is bound to accept the title; yet the affidavits 
could not be used in support of the title ; they, however, 
prove the fact, and shew that evidence from living 
persons can at that time be obtained to establish it." 

In Off en v. B.annam (J), there was no covenant to O/wi v. Ban- 
produce certain deeds which were not in the vendor's '**'^' 
possession, but the deeds were produced, and attested 
copies of them famished to the purchaser; one of the 
deeds was an appointment of a portion to a younger child, 
and this portion was subsequently released by deed, 
and the terms created for raising it were surrendered, 
and there was a covenant to produce this latter deed, 
though no covenant for production of the appointment 
itself; another of the three deeds was an assignment and 
transfer by way of mortgage of part of a charge on the 
estates, but this mortgage was subsequently released, and 
the estates reconveyed, and there was a covenant to 
produce this release and reconveyance, though no cove- 
nant to produce the original assignment and transfer; 
the last of the three deeds was a grant of an annuity 
to a child out of other estates in substitution of the 
settled estates, and the charge of the annuity on the 
settled estate was released by the first-mentioned deed of 
release in respect of which, as already stated, there was a 



(a) 2 Bug. v. k p. 10th ed. 96. 

(6) 29 L. J. (N.S.) 807 ; 6 Jur. (N.S.) 487 ; aee 1 De Q. F. & J. 2.53. 
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Cap:viit. coYenant for production. The three deeds were considered 
as collateral only to the title, and not of a sufficiently 
important nature to afford a purchaser a ground of 
backing out of his contract on account of their non- 
production. 

MouUon y. In MottUon Y. Edmonds (a) the abstract of title com- 

menced with a conYeyance by way of lease and release 
in 1779, to uses to bar dower in faYOur of Edward 
GoodcYe. These deeds were produced, and then followed 
a conveyance in 1784 from GoodeYe to uses to bar 
dower in favour of Stephen Witt. These deeds were 
not produced, and the only evidence of their existence 
was a recital in the next conveyance, which was a con- 
veyance from Witt and his dower trustee to Carter in 
trust, as to one moiety for William Hart in fee, and as 
to the other moiety in trust for John Jones in fee. These 
last deeds were not produced, but a draft of the release 
• was produced and verified. This was followed in 1797 by 
a conveyance from Carter and Hart, which vested the 
entirety in John Jones in fee. These deeds were not 
produced, but a draft of the release was produc*ed, and 
proved to have been engrossed, and there was an entry 
of the execution of that deed in the books of a deceased 
solicitor. There was an affidavit verifying an extract 
to this effect from these books, and the books them- 
selves were produced in Court. It appeared also that 
Jones, in 1798, contracted for the redemption of the 
land-tax on the property, and that in the certificate 
of redemption the premises were described as belong- 
ing to him. It was admitted ultimately, on the part 
of the defendant, that a good commencement of title 
was shewn, but it was insisted that the books of 
the deceased solicitor should be delivered to him, or a 
covenant for their production by the holder, in order 
that he might be enabled to produce them to any 



(o) 6 Jur. (N.8.) 805. 
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future purchaser from himself. He insisted that there Cap. Viil. 
was this canon in conveyancing, that ''to make out a 
marketable title, all the eyidence must be such as may 
be carried into the market/', and shew a title such as may 
be immediately transferred from buyer to buyer. The 
Court, however, denied the existence of any such ccmon^ 
and stated that it was at variance with the established 
practice of conveyancers, for pedigrees were proved by 
extracts from family bibles and entries in surgeons' books, 
which were not handed over with the documents; and 
identity of premises proved by maps which were not 
handed over to the purchaser, and that if such objections 
were to be held valid, the transfer of real property in this 
country would not only be difficult, but impossible in 
some cases. 

Where property is vested in trustees, in trust to sell, Where pro 
with power to give receipts, and the trusts of the pur- ,^7ni»te?8 to 
chase-money are declared by a settlement referred to in 8«ll a»tl an- 
the conveyance, it is generally considered that a pur- declares truate 
chaser can require the production of the settlement for ^^ purohaae- 
the purpose of seeing that it contains nothing inconsistent 
with the power to give receipts, nor any other matter 
affecting the title, but that he is not entitled to any 
attested copy or covenant for production ; and the fsLOt of 
his not being entitled to such covenant or copy negatives, 
it is conceived, the right of any subsequent purchaser to 
require the production of the settlement, unless it happen 
to be in the possession or power of the immediate 
vendor (a). 

So also, though as we have already seen, on a sale Of whai doea- 
by a devisee the purchaser would be entitled to the ^^^er nmy 
production for the purpose of inspection of any sul>« have insper- 
sequent will or codicil, or evidence of its contents (i), co^nant^^r* 
yet where the existence of such document is doubtful, production. 



(a) Dart, 29S, citing Weti v. Beid, 2 Hare, 260. 
(fr) Soo Howarih v. Smith, 6 Sim. 161. 
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Cap, vni. and after making inquiries on the subject, no special 
grounds for supposing the estate to be affected thereby 
are found to exist, the purchaser would no doubt be 
obliged to accept the title (a). Mr. Feame thought that 
where a person haying a covenant for the production 
of the title deeds to his estate sells only a part of the 
estate, and retains his purchase deed and the coyenant for 
the production of the deeds, the purchaser was entitled to 
require the yendor to coyenant to produce the deeds to 
such an extent as the coyenant in the yendor's possession 
entitled him to the production thereof, unless he could pro- 
cure a new coyenant for that purpose from his grantors to 
the new purchaser ; but that such coyenant from the yendor 
should not be enforced in case he produced the original 
coyenant to produce the deeds when it should be required 
to defend the purchaser's title. Howeyer, the usual practice 
in such cases is for the yendor to enter into the usual 
coyenant for production of the title deeds in his pos- 
session, which of course would include the original 
■ coyenant to produce the deeds (6). 



Copyholds. 



Covenant 

^ould 

embrace 

inatnunents 

onreoord, 

probates of 

wiU8,&o. 



If on the sale of copyholds, the copies of court rolls are 
in the possession or power of the yendor, he is bound to 
produce them, but if not the purchaser is not entitled to 
a coyenant for their production, as he may at any time 
resort to the rolls themselyes (c). 

The reason for refusing attested copies of records does 
not apply to coyenants to produce deeds, yiz., the expense ; 
therefore, this coyenant should embrace indentures of fine, 
exemplifications of recoyery, copi es of cou rt rolls, and 
instruments on record , and probates of wills, as well as all 
other deeds, papers, and writings in the vendors pos^ 
session (d). 



(a) See Wigram, V.O., 2 Haw, 260. /S /. ^ i^. -? ^^^ ^ 

(6) Bug. 452. (c) Cooper v. Shnery, 1 Ph. SSS.X 

({H Berry v. TounOy 2 Esp. 640, n. ; Oiop^r v. Emery, 1 Phill. 388 ; Proeeer 

y WatU, 6 Madd. 59; Harvey v. PhiUipe, 2 Atk. 54] ; HoUsrofl ?. Bmith, 

2 Fiero. 260 ; and see alao Medlirott v. Joyner, 1 Mod. 4. The note on 
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As to whether the purchaser is entitled to a covenant Cap. Vlir. 
for the production of copies of court rolls, we cannot do As to whether 
better than quote the words of Lord Lyndhurst, in Cooper should extend 
V. Emery (a), " If," said he, " the vendor has these copies, *o copies of 
or if they are in his power, he isTx)und to produce them ; 
but if not, I think the purchaser i^ not entitled to call for 
a covenant to produce them, because he may at any time 
resort to the rolls themselves, and make use of them, in 
evidence. I think that is quite sufficient, and I believe 
that is also the opinion of the most eminent and 
experienced conveyancers. Then with respect to the 
indenture of bargain and sale, if it be a bargain and sale 
within the statute, 10 Ann. c. 18, it falls within the same , 
principle as the copies of court rolls, because the pur- 
chaser may always have access to the enrolment, and by 
the statute the copy of the enrolment is made evidence. 
I do not think that merely because an instrument is 
stated in the abstract of title, it therefore follows that the 
purchaser is entitled as a matter of course to a covenant 
to produce it. Such a rule would be injurious to pur- 
chasers themselves ; for it would induce parties to with- 
hold all information, but what they were strictly bound 
to give. The result, therefore, is that the purchaser is 
entitled to a covenant for the production of all the 
documents contained in the abstract, which are necessary 
to make out a good sixty years' title, except such as 
being copies of court rolls or indentures of bargain and 
sale, enrolled within the statute of Anne, are not in the 
possession or power of the vendor." 



The covenant to produce should not be confined to Covenant 
deedsy but should embrace all the documents, including be "confined to 



p. 166 of the 2nd ed. of Mr. Hayes's * Preoedent<§ in Convt^yancinjr,' to 
the effect that a yeudor is not bound to covenant to produce probates, 
letters of administration, or office copies of matters of record, must lie 
taken to be limited to such cases as when such documents are not in the 
poeseaa ion of th e vendor, 
(a) 8 JurTTSI ; 10 Sim. G09. 



« » 



//,« •' • ^ 



146 



CUSTODY AND PRODUCTION OF TITLE DEEDS. 



C ap. VI II. certificates, oflBce extracts, &c., relating to the title, which 
iieeds only, are not delivered up to the purchaser. But such docu- 

Tu what other , .•• i -i pxr* ••iv'j.xi. 

•locumente it ments must be such as have for their principal object the 
should extend, creating or evidencing of some link in the title. In 
ffcdiett V. Middleton (a), an estate was conveyed as a 
security to trustees in trust for sale, if the unsatisfied 
debts of a firm, in which the owner had been partner, 
should at any time exceed 40,^*00?. A purchaser from 
the trustees having taken a conveyance reciting that the 
debts exceeded that amoimt, that the owner died intes- 
tate, and containing covenants by his heir, extending to 
the acts of his ancestors, for title and for further assur- 
ance ; it was held, that he was not entitled to have the 
books and documents relating to the partnership accounts 
delivered to him, or deposited for safe custody, or to 
a covenant by the heir for their production. Lord Gifibrd, 
M.R., said, " How are these documents connected with the 
title ? The estate belonged to M., but these documents 
did not belong to him. . . These books and writings may 
afford evidence of a collateral fact, but cannot be con- 
sidered as connected exclusively or directly with the 
title to the lands. Is every scrap of paper which may 
shew the truth of any of the recitals in a conveyance to 
be deemed a document of the title ? I find no case in 
which a purchaser, after taking a conveyance from an 
heir-at-law, by deeds which set forth the pedigree of the 
vendor, has filed a bill stating, that there are various 
books, family bibles, &c., containing entries which prove 
the pedigree as recited, and insisting, on that ground, that 
these books, bibles, &c., ought to be delivered up to him 
or secured for his use." 



Vendor unable Where the vendor has attested copies, but cannot give 
to ilroduce* *^® purchaser a legal covenant to produce the originals, 
originals may a covenant to produce the attested copies may be taken. 

covenant to 
produce at- 
tested copies. (^j 1 R„g8 243. 
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Cap. VIII. 

4. As to their currency with the land. 

The most important point in respect of a covenant for Where they 
the production of deeds was formerly its currency with JJJJ^d™**' *^* 
the land. The ambiguity of the phrase " running with the 
land," and the complexity of the usual mode of division 
adopted ip the digests and text books (such as '' when the 
heir may sue or be sued," " when the assignee may sue 
or be sued,") will be apparent when it is considered that 
"the land" means sometimes the estate of a grantor 
(when the term "grant" is used in its more compre- 
hensive sense of conveyance), sometimes the estate of 
a grantee. Whether it be meant to express that the 
henejit of the covenant is annexed to the estate of the 
covenantee, or that the liability is 8umexed to that of the 
covenantor, the phrase still is " the covenant rims with the 
land." 

It has been said that covenants for production are real Covenants for 
covenants and run with the land for the benefit of ^^g^are""^^! 
purchasers, but not for the benefit of vendors ; in other covenants, 
words, purchasers from the covenantee may take advantage 
of them against the covenantors themselves, but the 
liability will not extend to the covenantor's assignees (a) ; 
and consequently that on a sale by the covenantor, though 
that would not exonerate him or his heirs from his 
covenant to produce the deeds ; yet, if he neglected to 
take any legal obligation from the second purchaser for 



(a) Piatt on Cov. 227; see Brewster ▼. RUcheH^ Ld. Raymond, 318; 

1 Salk. 198 ; 12 Mod. 166; Holt, 175, 669; 5 Mod. 368; KeppeU v. Bailey, 

2 Mj. & K. 377, per Lord Brougham; and notes to Spenoet^s Ckue, 1 Sm. 
L. C. 76. The rule above stated, whatever it mn j mean as applied to 
the case of several purchasers holding under one title, is to be found not 
in the judgment -but in the argument of Sir Edward Sugden, in the case 
of Barclay v. Baine, and in the marginal note of the reporter; and the 
explflnation does not appear to be borne out by the case. It was not 

decided in the cfise referred to, that a purchaser from the covenantee (the i 

original vendor) might take advantage of the covenant against the cove- ■ 

nantor himself— Tbring, the first purchaKcr. 

L 2 
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Cap. VIII. production when called upon, the covenantee and his 
assigns ^ould be deprived of their power of obtaining a 
specific performance of the covenant. Mr. Burton (a) 
thought that not only was the assignee of the covenantee's 
land, to which the covenant related, entitled to the 
production, but that it was equally clear that the obliga- 
tion attached to every part of the covenantor's lands, 
though afterwards severed from the rest, so far as such 
part was concerned in the engagement. 

Means by The contrary opinion, however, occasioned a practice 

ofrovenante ^^7 means of which it was considered the chain of 
for production covenants for production continued unbroken, the cove- 
rabrokrai. nantee being still enabled to enforce a specific execu- 
tion, at the same time the covenantor, who no longer 
retained the power of executing his covenant, was 
absolved from the charge of observing its performance. 
The practice was for the purchaser to enter into original 
covenants to produce the deeds to the vendor and his 
covenantees; but it may be doubted whether such a 
covenant could be insisted upon if nothing were said 
concerning it in the original contract. "In short," 
says Mr. Coventry (6), " the vendor cannot, I apprehend, 
insist either on a covenant to produce the deeds to 
himself, rendered as he is by the conveyance, a stranger 
to the land ; nor a covenant with the former purchaser to 
produce the deeds to Am, for "he has already a covenant 
for that purpose, which is as available ets any the present 
purchaser could give, that is, supposing it unimpeachable 
for want of legal privity between the covenanting parties 
— a quality which that purchaser should have looked to 
when he purchased the land." 

By feudal law By the feudal law the transfer of every estate created 
eTetyestate privity of tenure between the parties, and hence both the 

created priyity burden and the benefit of all covenants made by either of 
of tenure. 



(a) Compendium. 189. (ft) * Oonv. Evid.' 130. 



AS TO COVENANTS FOR THE PRODUCTION OF DEEDS. 149 

them, bound and profited the' assignee of either, not Cap. VIIL 
of course by direct operation of assignment, but as 
incident to the land to which the coyenant might be 
annexed. But when the statute of quia emptores abolished 
subinfeudation, this privity no longer existed in cases 
where a fee was transferred and no reversion left in the 
donor, and it became a rule that a covenant which 
imposed any charge, burden, or obligation, upon the 
land, was not incident to it, and therefore incapable of 
passing with it to an assignee ; but that a covenant 
intended to benefit the land, should be deemed incident 
to and to run with the land even if made by a stranger, 
and, therefore, whoever might become the owner of the 
land would also become entitled to the benefit of the 
covenant. 

There can be no doubt that the benefit of covenants Benefit of 
entered into with the owner of the land, i.e., the right to tOTaUntowSh 
sue on such covenants, runs with the land to each owner of land 
successive transferee of it, provided that such transferee J^^J^^ej^^jh** 
be in of the same estate as the original covenantee suco^eive 
was (a). For this the early authority of Pakenham's 
case is generally relied on. It is thus put by Lord 
Coke : — ^** A, seised of the manner of D. whereof a chappell 
was parcell, a prior, with the assent of his convent, 
covenanteth by deed indented with A. and his heires 
to celebrate divine service in his said chappell weekely, 
for the lord of the said manner, and his servants, &c. In 
this case the assignees shall have an action of covenant, 
albeit they were not named, for that the remedie by 
covenant doth runne with the land, to give damages to 
the partie grieved, and was in a manner appurtenant 
to the manner. But if the covenant had beene with a 
stranger to celebrate service in the chappell of A. and his, 

(a) See Middlemore v. Ooodale, 1 RoUe*8 Abr. 521 : K. PI. 6 ; Gro. 
Car. 603, 605 ; Sip W. Jones, 406 ; Shep. Touch. 171 ; Kingdon v. Nottle, 
4 M. & S. 63 ; Campbell y. LetcU, 3 Bam & Al. 392 ; Letois v. Cktmpbellj 
8 Taunt. 715, cited 1 Smith, L. 0. 62. 
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Cap. VIIT. 



Not material 
that cove- 
nantor be the 
person convey- 
ing the land 
to the cove- 
nantee or a 
stranger. 



Lord 8t. 

Leonards' 

opinion. 



heires, there the assignee shall not have an action of 
covenant; for the covenant cannot be annexed to the 
mannor, because the covenantee was not seised of the 
manner " (a). 

There was in this case no privity of the estate properly 
so called, between the prior and the lord of the manor, 
and it seems to be of no consequence whether the cove- 
nantor be the person who conveys the land to the 
covenantee, or be a mere stranger. Thus, in the above 
case, the prior was a stranger to the land of the covenantee, 
and the whole difference in the two cases put, is made to 
consist in the covenantee being, or not being, seised of 
the manor, without regard to the relative character of the 
covenantor, and there is a good reason for this assigned, 
namely: "to give damages to the partie grieved;" in 
other words, in order that the person who is injured by 
the non-performance of the covenant, who is always the 
owner of the land 'pro temporey may be also the person 
entitled to the remedy upon it by action (i). 

Lord St. Leonards (c) expresses an opinion that to 
enable the assignee of land to take advantage of covenants 
they must have been entered into by a prior owner 
thereof. This, however, is contrary to the above opinion 
of Lord Coke, and to the opinion of the Real Property 
Commissioners, who in their third report say : — 

" Expressions foimd in some books would lead to the 
opinion, that, in considering this class of covenants with 
reference to the benefit of them, there is a distinction 
between those cases where the covenantor is a party by 
whom the estate is, or has been conveyed, and those 



(o) Co. Lit. 385. 

(6) 1 Smith L. C. 62, citing Middlemore v. Gcodale, 1 RoUe's Abr. 521 ; 
Ndke y. Aijoder^ Cro. Eliz. 373, 436 ; and CampbeU v. Lewis, 3 Bam. & A1. 
392 : all cases in which the covenantor was also the person who conveyed 
the land to the covenantee. 

(c) Bug. 545 et seq. 
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in which he is a stranger to the estate. We think the Cap, v iii. 
authority of Lord Coke on this point (which is express) (a), 
sufficient to warrant us in disregarding this distinc- 
tion " (6). And Lord St. Leonards himself declares that 
the consequence of applying such a doctrine to covenants 
entered into by a vendor, who is often only a mortgagor, 
or cestui que trust, would be most alarming. 

Mr. Jarm£tn, referring to the opinion of the Com- Mr. Jarman'a 
missioners, and to Sir John Leach's impression, that the '^P"^*^"- 
benefit of a covenant to produce title deeds entered into 
by a stranger would run with the land (e) ; or at least 
that such would be the effect if the covenant were by the 
purchaser with his vendor, who had parted with the 
deeds, but retained part of the estate, says (d) : — If such 
a general proposition could be maintained, it would go 
far towards overturning some of the notions which have 
obtained in the profession respecting covenants running 
with the land. According to these notions, privity of 
estate must subsist between the covenanting parties, for 
which purpose it has been deemed essential that the 
covenantor and covenantee should stand in the relation of 
grantor and grantee of the lands to which the covenants 
relate, but what privity of estate, it may be asked, subsists 
between the parties in such a case ? As applied to the 
relation of reversioner and lessee, the term has a clear 
and intelligible meaning, but has no very obvious appli- 
cation to the case of a grantor who parts with his whole 
estate, and who ceases to have an interest in, and is, 
therefore, a stranger to the land at the instant that it 
vests in the grantee." 

Though it be not necessary that the covenantor should be Absolutely 
in anywise connected with the land, it is absolutely essen- J^eccssary that 

(a) Co. Lit. 3846. 

(6) 3 Real Prop. Rep. p. 52. 

(c) Barclay v. RainCy 1 Sim. & Stu. 449. 

(d) 9 Jarm. Conv. 356 
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Cap. VIII. tial the covenantee should at the time of the covenant being 
covenantee entered into have the land to which it relates. On this 
to^whicb cove- point the Prior's case is express : — " If the covenant had 
nant relates, beene with a stranger to celebrate service in the chappell 
of A. and his heires^ there the assignee shall not have an 
action of covenant : for the covenant cannot be annexed 
to the maniior, beeaiise the covenantee was not seised of the 
mannor" In a case before Lord Kenyon (a), a mortgagor 
and mortgagee had joined in granting a lease, and the 
lessee's covenants were made with the mortgagor, who 
had no estate, and which were therefore, obviously, as 
they were held to be, covenants in gross. The covenantee, 
as lord Kenyon observed, had no interest in the land 
of which a Court of Law could take notice, though he had 
an equity of redemption, an interest which a Court of 
Equity would take notice of. The coven«tnts therefore 
were collateral, and though a party might covenant with 
a stranger to pay a certain rent in consideration of a 
benefit to be derived under a third person, yet such a 
covenant could not run with the land. It must be 
observed that the question here before Lord Kenyon 
was not, whether a covenant entered into by a stranger 
with a person having an estate in the land, could nm 
with it, but whether a covenant by a lessee toith a 
stranger to the reversion was annexed to that re- 
version (6). 

Summing up the authorities adduced in favour of 
a covenant entered into by any person with the owner 
of the land, respecting the land, running with it, Mr. 
Jarman (c) says, " We have therefore the high authority 
of Lord Coke, uncontradicted, I believe, by decision, 
though certainly opposed by the current of professional 
opinicto, in favour of the doctrine in question ; and when 



(a) Webb v. Russell, 3 T. R. 393, 402; see Stokes v. Russell, ib. 678, 
flrmed Exch. Cham. 1 H. Bl. 562 ; Steverison v. Lamhardy 2 Kast, 580. 
(h) 9 J arm. Con v. 357. (c) 9 Com. 367. 
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to this is added the weighty consideration of convenience Cap. Vlll. 
(which would seem obviously to demand that covenants 
relating to the land by whomsoever madey should accom- 
pany the land), we may well entertain a doubt whether 
the Courts would not now hold that covenants for title, to 
produce title deeds, and all other covenants capable in 
their nature of running with the land, if made with any 
person having an estate in the land, would be anne;xed to 
that estate in the hands of an alienee." 

In order that the assignee of a covenantee may sue on Assignee of 
such a covenant, he must be in of the same estate in the to suTmustbe 
land which the party had with whom the covenant was in same estate 
originally made, for the covenant is incident to that pa^y had 
estate. Where an estate in fee simple is conveyed to with whom 

• .1 . T 'x J.*' i? J xT- X the co?eDant 

a person without any limitation of uses, and the covenants ^^s made, 
are entered into with the same person and his heirs and 
assigns, there is no diflBculty, but where, as is frequently 
the case, the conveyance is made to effectuate a family 
settlement through the medium of the Statute of Uses, 
or in the usual mode of uses to bar dower, it often happens 
that the covenants become severed from the land. 

Where the conveyance is such as to transfer a seisin Mode by 
to serve the uses declared (as a feoffment, grant, &c.), and jSSng^'der " 
the conveyance is to the feoffee or grantee in fee, and the exercise of 
the covenants are entered into with him and his heirs, ^Stied to ™^ 
the Statute of Uses operates as a mode of conveyance, benefit of cove- 
transferring the seisin to the different parties who become ^^ ^^ ^ . 
from time to time entitled under the uses whether vested l^^* 
or contingent; and the benefit of the covenants being 
annexed to the seisin thus transferred, is perpetually 
transferred with it, and through all the subsequent 
modifications of ownership which the land may undergo ; 
and in this point of view it would seem to be quite 
immaterial whether the cestui que use (assuming him to 
be the owner of a power' of appointment under the 
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Cap. VIII. ordinary limitations for prevent;ing dower in favour of a 
purchaser), alien the land by exercising his power or by 
granting his estate ; for the mere shifting of the use 
(which is simply the result produced by an appointment) 
cannot have the effect of severing from the land the 
covenant which has been once annexed to, or has actually 
begun to run with it in the hands of the first or imme- 
diate cesitd que use. Thus persons claiming under the 
exercise of powers become entitled to the benefit of 
covenants which run with the land (a). This seems to be 
the inevitable consequence of admitting the covenant to 
have passed with the land to the cestui que use at all, and 
is not contradicted by the caise of Roach v. Wadham (i) 
for there the covenant, which was held not to bind the 
covenantor's appointee, was entered into by the cestui que 
usCy and not by the releasee to uses (c). 

Effect where "But," says Mr. Jarman (referring to covenants for 

enteiS^into *^^^® (^)» " ^^ *^® Covenants in question were made not 
vfiih cestui que with the releasee to uses but with the cestui que use, 
'***^' although it should seem they would run with the land for 

the benefit of the representatives and assigns of the 
covenantee, i.e., any person who claims as the successor 
or alienee of his estate ; yet, in such case, an appointee 
of such cestui que use (who does not stand in this position, 
but is in under the deed creating the power) cannot, it is 
apprehended, sue upon the covenants contained in such 
deed, since the appointee claims, not as the alienee of the 
covenantee, but as a substituted cestui que use. Hence, it 
is obvious, that the appointee could no more claim the 
benefit of the covenants entered into with the donee of 
the power, than could cestui que use A. claim the benefit 
of covenants entered into with cestui que use B., whose 



(a) 3 Rep. R. P. C. 
(6) 6 East, 289. 
(c) 9 Jnrm. Conv. 368. 
(rf) lb, 364. 
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estate was limited by the same conveyance. Enough has Cap, vill. 
been said to shew the propriety of the recommendation 
with which we set out, that, where the releasee to uses 
and the purchaser are different persons, covenants which 
are intended to run with the land should be made with 
the former. By parity of reasoning, where the same 
person is both releasee to uses and cestui que use^ the 
covenants should be made with him and his heirs and 
assigns, or rather, with him and his heirs alone (in 
conformity with the habendum), and not with the cove- 
nantee, his appointees, heirs, and assigns, since the latter 
mode of framing the covenants would seem to imply that 
the purchaser is made the covenantee in the character of 
cestui que use, and not, as the fact is, in that of releasee. 
Where the covenants in a conveyance are clearly cove- 
nants in gross (as all covenants are usually considered to 
be which proceed from a person who has no estate in the 
lands), they will of course be made with the purchaser, 
on account of the convenience of bringing actions in his 
name, rather than in that of another person. The point 
is not farther material. In the preceding observations, it 
has been assumed, that a covenant by a stranger with the 
owner of the land is necessarily a covenant in gross ; and 
this is the commonly received opinion ; but, perhaps, the 
point is not quite so clear, either upon principle or 
authority, as is generally imagined." 

The Eeal Property Commissioners in their third report Recommenda- 
recommended that in all cases the benefit of covenants R^i^property 
entered into with the owners of land, and relating to the CommiB- 
same land, should run with the land for the benefit of every 
person taking the land or any partial estate or interest 
in it, either under the covenantee or under any act of the 
covenantee, or under any assurance by, through, or under 
which the covenantee might claim (notwithstanding any 
want of privity of estate with the covenantee, and whether 
the title of such person arose by way of transfer of 
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Cap. YIIL seisin or by way of use, or under the exercise of a power, 
or otherwise, and whether the covenantor had or had not 
any previous estate or interest in the land). 

They were further of opinion that the best mode of 
settling the law as to covenants entered into by owners 
of land would be, to declare, that at law, and for the 
purpose of conferring a legal right of action, the burden 
of them should not be considered as running with the 
land; reserving the jurisdiction of Courts ^ of Equity to 
interfere by injunction or otherwise, for enforcing the due 
observance of such covenants in all cases in which such 
courts might deem it proper so to do. They further 
reported that in a recent case (a) when the vendor had 
not the custody of the original deeds, but had a covenant 
for production of them, it was decided that the title was 
not marketable, because the covenant did not at law run 
with the land (6), and they added that it had previously 
been supposed, either that an original independent 
equity existed, entitling any person interested in a deed 
to call for its production by any other person having the 
custody of it, or at least that such an equity existed 
whenever the parties requiring the production claimed 
under a person who had taken the precaution to procure 
a covenant for that purpose, and the person having the 
actual custody of it derived that custody from a person 
who had entered into such a covenant. In practice it 

(a) Beferring to the oase of Barclay v. BainSj 1 Sim. ft Stu. 449, already 
set out at p. 124. 

(Jb) *' It must not be supposed/' says Lord St Leonards (Sag. 458), '* that 
a title would not be marketable without a covenant running with the land 
to produce all the deeds. Even where it does not run with the land, it 
will, in equity, give to the purchaser a right to enforce the production of 
the deeds against persons claiming and holding them through the seller.** 
Thousands of titlen, although very good ones, have no buch attendant 
covenant ; and although, in strictness, objections might be taken to the 
operation of old covenants for production of deeds, yet if the deeds are in 
the proper custodv, aud are in performance of the covenant actually pro- 
duced to the purchaser, to enable him to examine the abstract with them, 
the Court would not lightly hold him at liberty to rescind the contmct : 
2 Sud. V. & P. 10th ed. 131. 
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was not considered that a Court of Equity would regard Cap, vni. 

the subtle distinctions which prevailed in Courts of Law 

between covenants which did, and those which did not 

run with the land. Lord St. Leonards considers that the 

rule in equity never w£ts so universal as it is quoted in 

the first part of the above statement ; but that the second 

branch stating what at lea^t the doctrine was, appeared 

to be correct, -and not shaken by the decision in Barclay 

V. Baine ; and after referring to that case, and to the fact 

that the same learned Judge who decided it, decided also 

in the subsequent case of Fain v. Ayers, to the effect that 

the purchaser of a part of a large estate, who never had a 

covenant to produce the title deeds, had a right, upon 

his re-selling, to compel the first seller to produce them, 

to shew a marketable title, as the first seller's deeds were 

the root of the first purchaser's title, and in that sense a 

sort of common property, thus lays down the law as to 

the currency of the covenant with the land. "The 

question," says he (a), " remains whether a covenant to 

produce deeds, where the covenantor retains a part of the* 

estate comprised in them, runs with that portion in the 

hands of himself and those claiming under him 

I may here also observe that the title deeds, as things 
which go with the land, descend with it, pass with it by 
conveyance without being named, may properly be 
deemed so connected with the land itself, as to make a 
covenant by the owner of the land retaining the deeds 
bind the alienee of those lands. This is warranted by 
principle, and is denied by no authority. It cannot be 
considered as a covenant entered into by a stranger, 
because the connection of the two estates under a common 
title relieves the case from that difficulty. The title 
deeds comprise both the estates, and the proprietors of 
them have a common interest in the deeds ; the posses- 
sion of the deeds can hardly be a joint one, and therefore 
they are delivered to one, subject to a liability to be 

(a) Sug. 456, Dote. 
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jOap. VIU^ produced to the otjier. They will descend and go over 
with the lands with which they are thus held as an 
incident to them, and the subsequent acquirers of the 
lands will take the deeds by force of the law operating on 
the contract by which they are to retain them. But 
taking them with the lands by that contract, they must 
hold them subject to the burthen imposed by that con- 
tract. Why should not the covenant run with the lands 
in their hands ? The deeds, the subject of the covenant, 
go with those lands as a benefit, and why should not the 
covenant run with them as a burthen? The covenant 
would not run with the lands in the hands of the person 
to whom the deeds are to be produced, were it not for the 
quality of the deeds, a part, as it were, of the inheritance. 
They pass as things attendant upon the inheritance, and 
in truth they are the sinews of the inheritance (a) ; they 
are not chattels, but an inheritance as the land is, and of 
the nature of the land, and go to the heir (b) as incident 
to it (c), and the " owner may make the deeds appendant 
to a manor (d\ Without this quality the covenant would 
be one merely in gross If then this quality makes the 
covenant by law run with the land whose possessor is to 
have only the production of the deeds, and not the 
custody of them, surely the actual possession of the deeds 
ought to impress the covenant, as against the covenantor, 
and those claiming under him the lands retained, with 
the character of a real covenant, so that it may run with 
those lands. The deeds are a vital portion of the inhe- 
ritance, which the owner may bind by a covenant, and 
therefore it would seem to be the better opinion that the 
covenant in question runs with the land in both directions, 
so as to bind at law the owners of the one estate, and to 
benefit at law the holders of the other." 



(a) Liford'8 Case, 11 Rep. 506. 
{h) 1 Bro. Abr. 1386. pi. 63 
(c) Strode v. Bladtbume, 3 Yes. 225. 
Id) 1 Bro, Abr. 1386, pi. 53. 
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Where property is sold in lots under the ordinary Ca p. VI II. 
condition that the purchaser of Lot A. shall enter into a ^J ^^^ ^^ 
covenant for production of deeds to purchaser of Lot B., chaser of one 
the purchaser of Lot B. is not entitled to have included ^°^ taking 

^ . . 1 1 /» covenant for 

in such covenant the conveyance to the purchaser of nrodnctioa 
Lot A. in order that he may have evidence that the ^^^ P""; 

•' , chasjer of 

covenant was one running with the land ; he is merely another not 
entitled to a sight of the conveyance of Lot A (a). include his 

conveyance. 

It frequently happens that the owTier of an estate, Ab to separate 
having a covenant for the production of the title deeds, puroilasere 
disposes of the land in parcels to distinct purchasers, but of smaU 
objections have been urged to the competency of the ©state against 
purchasers of these portions to prosecute separate actions * «>ve»antor. 
against the covenantor, as he might without his consent 
be exposed to a multiplicity of suits in proportion to the 
number of parts into which the covenantee might choose 
to subdivide the estate. The objection is taken by Mr. 
Preston (b) in regard to covenants for title, and he gives 
as an instance the case of a man selling two farms to A. 
and covenanting with him, his heirs and assigns, and one of 
these farms being sold by A. to B., in which case he says 
B. cannot sue on this covenant, since it would subject the 
covenantor to several actions. " And," he continues, "it 
is apprehended that an objection against a title could not 
be sustained merely on the absence of the usual and 
regular covenants for title in former conveyances. Even 
under the Statutes of 32 Hen. VIII., c. 34, a distinction is 
made, for the assignee of part of the estate of the rever- 
sion n)ay, but an assignee of part of the land may not, 
maintain an action." This position, however, cannot be 
successfully maintained. Lord St. Leonards (c) considers 



(a) King v. Smith, W. N. (1867), 163. 

(b) 3 Abst. 58. 

(c) Sng. 598, Citing JTare v. Ctiier^ Coop. 766 ; Stevenson v. Lamhard, 
2 East, 575 ; Ttcymtm v. Pirkard, 2 B. & Aid 105 ; Merceron v. Do\x>9on, 
5 Bam. A Cres. 481 ; CuHis v. SpiUy, 1 Bing. (N.O.) 756 ; and see 9 Jarm. 
Con v. 366. All th^se cases, however, except Twifnam v. Pickard^ were 
actions against assignees of a corenantor. See also West London liaihcay 



169 CUSTODY AND PRODUCTION OP TITLE DEEDS. 

Cap, vrii. the better opinion to be that an alienee of one of the estates 
could maintain covenant against the covenantor where 
the covenants run with the land, and as such, an action 
would lie either for damage^, which would be measured by 
the loss of the assignee, as far as he might be entitled to 
recover it under the covenant, or for an act to be done, e. g., 
further assurance, which might properly be confined to 
the particular proportion of the property. It does not 
seem that any injustice would arise by suffering several 
covenants to be, although it might expose the covenantor 
to inconvenience ; whereas the denial of the right to each 
assignee might lead to positive injustice, or if not, to 
greater inconvenience on their part. The distinction Mr. 
l^eston takes between grantees of parts of the estate, and 
grantees of part of the land in reversion, is certainly 
contrary to law (a). A decision in the King's Bench 
appears to have set the question at rest, the divisibility 
of a covenant having been so far admitted, as to enable 
the assignee of the reversion of part of the demised 
premises to recover in an action of covenant against the 
lessee for a breach in not repairing (b). A corresponding 
action is maintainable by the assignees of part of the 
premises from the lessee against the lessor or his 
assignee (c), and though it was contended in Simpson 
V. Clayton (d) (an action by an assignee of part of the 
lands demised), that a covenant to renew, or to obtain 
a renewal, was not in its nature divisible, the action was 
held to be well brought. The only means of obviating 
any difiSculty, if doubt should still exist, is to procure the 
covenantor to enter into a new covenant with each of the 



O). V. TA>ndon dr North Western BaUway Co., 11 0. B. 854; Baddey v. 
ViguTB, 4 E. & B. 71 ; Rawle on CovU for Title, 4th ed. 337. 

(a) See 9 Jarm. Conv. 866; Dart 714, Noble v. Cats, 2 Sim. 343; 
Badtley v. Vigurs, 4 E. & Bl. 71. 

(6) Tioynam v. Pickard^ 2 B. & Aid. 105 ; Congham v. King^ Cro. Oar. 
221 (8.C.\ nom.; Conan v. Kemise, W. Jones, 245; Steventon v. Lombard, 
2 Eatt. 575 ; Co. Lit. 385a 

(r) Palmer v Edwards, 1 Doug. 187a. 

{d) 6 Scott, 469. 
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pnrchasers of the subdivided parcels for production in .the Cap, via, 
usucd way. 

The Eeal Property Commissioners in their third report Suggestion of 
came to the conclusion that the proper mode of removing perty Com-'*^ 
the difficulties as to title deeds we have already mentioned, miasioners for 
would be to declare that every person shewing a right or J^fficuiti^ na 
interest, legal or equitable, in land, consistent with the to title deeds, 
title of the party holding the deeds, might compel the 
production of them ; and they saw no reason why such a 
right should not be enforced by the simplest legal process, 
such as an order made by a single Judge. It would be 
proper, they considered, to place some limit to the facilities 
which such a law would afford, for it would be easy for 
any one to pretend an interest in land, and it might 
be extremely difficult to disprove the existence of such 
interest without the production of the deeds, while to 
produce them would be to give success to the fraud 
intended. The existence of a covenant to produce deeds 
had some advantage in this point of view, because it 
ascertained the party entitled to claim the production; 
but they thought that was not sufficient to warrant a 
restriction of the right to the particular case where such 
a covenant existed. They recommended that the 'paxtj 
who sought a production of the deeds should be required 
to state a prima facie case upon affidavit before a Judge 
at Chambers. The party having the custody might 
answer this case in the same manner; and^ if there were 
no greater difficulty than the Judge could decide on such 
affidavits, relief might be given, and an order to produce 
the deeds made; if a case of doubtful right should be 
disclosed, it might be proper to leave it for a more solemn 
decision. In such a case, the Commissioners thought, 
that the party seeking to enforce a production of the 
deeds might be left to institute a suit in equity, in which 
all equitable circumstances might have due consideration. 
Further, they were of opinion that an action on the case 
might be given to a party interested in the preservation 

M 
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Cap, y iil. of a deed, to recover damages against any other party 
having the custody of it, for any injury or damage which 
he might sustain from its being lost or destroyed under 
circumstances of fraud or gross neglect. 

"Vendor and These recommendations have not been carried into 
Acrmr*' efifect, and the only move lately made by the legislature 
8. 2,' rule 3. on the subject, is by "The Vendor and • Purchaser Act, 
1874 " (a), the 2nd section, rule 3, of which provides, that 
the inability of the vendor to furnish the purchaser with 
a legal covenant to produce and furnish copies of docu- 
ments of title, shall not be an objection to title, in case the 
purchaser will, on the completion of the contract, have 
an equitable right to the production of such documents. 

(a) 37 & 38 Vici o. 78. 
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VERIFICATION OF ABSTRACT— EVIDENCE. 

Acknowledgments of Married Women. 
By eyidence of the certificate being duly filed (a). 

Acts of Parliament, 
(See also Public Statutes, post.) 

Copies of private Acts purporting to be printed by the 
Queen's printer are evidence without farther proof (6). 

Administration. 

By letters granted by the Ecclesiastical Court, or by a 
certificate that administration was granted. The Act Book 
of the Ecclesiastical Court, wherein the order of the Court for 
granting the letters is entered, is receivable as evidence of 
the party being administrator (c). An unstamped copy of 
this book is admissible in evidence under 14 & 15 Vict. c. 99, 
s. 14 (d). An official certificate of the grant of letters of ad- 
ministration may be obtained from the registry on payment 
of the prescribed fees, 20 & 21 Vict. c. 77, s. 69. 

Assent of Executor. 

In transactions of a remote period, the rule is, ex diutumi- 
tate temporis omnia praesumuntur solemniter esse acta (e), of 
a recent date it will be generally advisable to obtain the 

(a) See JcUy v. Handcock, 7 Ex. 820; and loss, of oertifloate, see L. B. 
2 C. p. 510. 

(&) Beaumont v. Mountain, 4 Moo. & So. 177; 10 Blng. 404; see 
EoOouuPs Caaey 4 Bep. 76; see 8 ft 9 Vict. o. 113, a. 3. 

(o) Garrett v. Lister, Lev. 25; Cox y. AUinghami, Jac. 514; Doe y. 
Gunning, 2 Key. ft P. 260 ; 1 Ad. ft El. 246 ; Sk^herd y. Shorthote, 1 Str. 
412 ; 2 Pha. on Ey. 171. 

(d) DorreU y. Meux, 15 C. B. 142 ; 28 L. J. C. P. 221. 

[e) Go. lit. 6a ; 2 Inst. 118, 362. 
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executor's concurrenoe in any assignment. After executor's 
death, debts being paid, his assent may be presumed (a). 



/ 



Award under Copyhold Enfranchisement Acts. 

By a copy purporting to be sealed or stamped with the 
seal of the Commissioners (&). 

Atoard under Indosure Ads, 

By a copy or extract of the enrolment, signed by the 
proper officer of the Court if the enrolment has been made 
in one of the Courts at Westminster, or by the clerk of the 
peace or his deputy, if the enrolment has been made with 
the clerk of the peace (c). 

Bankruptcy, 

Proceedings in bankruptcy and insolvency are proved by 
copies certified €uxx)rding to the several Acts relating to 
bankrupts and insolvents. With respect to the late Bank- 
ruptcy Act, 32 & 33 Vict. c. 71, see sections 18, 106, 107, 

and 108. 

BirthSy Marriages, and Deaths. 

All certified copies given at the General Register Office to 
be stamped or sealed with seal of office to be evidence of the 
birth, marriage, or death, to which they relate (d). 

Consent of Protector of Settlement, 

If given by separate deed, by certificate of enrolment of 
deed in Chancery, 3 & 4 Will. IV. c. 74, sections 42 & 46. 

Court Bolh, 

Copies authenticated under the hand of the steward of the 
manor (e), or' otherwise attested (/), and copies authenticated 

(a) Cray v. WiUu, 2 P. Wms. 531. 

fb) 15 & 16 Vict. 0. 51. b. 49 ; see 16 & 17 Vict. c. 57, 8. 8. 

(c) Bee 41 Geo. III. o. 109, b. 35 ; 8 A 4 Will. IV. c. 87, as, 2, 4. 

(d) 6 & 7 Will. rV. c. 86. s. 38; 3 & 4 Vict. c. 92, s. 9; 21 & 22 Vict 
c. 25; 27 & 28 Vict. c. 97; 37 & 38 Vict. c. 89. a. 38; Hubbard v. Lee9, 
L. R. 1 Ex. 255 ; see ParkirMm v. Francis, 15 Sim. 160 ; see also In re 
Hair 8 EaiaUy 2 De G. Mac & G. 748 ; 9 Hare, App. XVI. ; 17 Jur. 29 ; 
22 L. J. Oh. 177 ; In re Porter, 2 Jur. (N.S.) 349 ; 25 L. J. Ch. 688 ; Reed 
Y. Passer, Peake, N. P. C. 303; Uoyd v. Passingham, 1 Coop. C. C. 155. 

(c) Snow V. Carter, 1 Keb. 567 ; Lee v. Boothby, %b. 720; 1 T. R. 466. 
( /) Tuekey ▼. Flower, Comb. 138 ; Bex v. Hains, ib. 3197 ; Howe ▼. Brentan, 
3 Man. A Ry. 296; see Doc v. Freeman, 12 M. & W. 844. 
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by the steward are evidenoe, although these are not the 
oopies originally delivered to the tenant (a). 

Grown grants, 
(See grants, poet) 

Death. 

(See Births, ante,) 

The certificate of the Registrar-General is evidence of a 
death (h); but it may be proved by other means, as by 
the production of the certificate of burial or by affidavit of a 
person present at such death (c). 

Death unthout issue. 

Statutory Declarations of near relatives, but this will be 
presumed after 100 years (d). In cases of pedigree, persons 
presumed to be dead are presumed to have died unmarried 
and without issue (e). If will made, but no mention of issue, 
a presumption raised that there was none (/). 

Decrees (see Judgments, post). 

Descent, 
(See Heirship and Pedigree, post) 

Documents executed abroad. 

The signature and execution should be verified by a notary, 
whose notarial seal is evidence (g). 

Enrolled Deeds, 
A sealed certificate by the proper officer of the enrolment 



(a) Breeze v. ffatoper, 14 Sim. 350 ; see 14 & 15 Viot o. 99, s. 14. 

(ft) 6 & 7 Will. IV: c. 86, 88. 35, 38; TraiU v. Kebblewhite, 10 Jur. 107. 

(c) Ttmlina v. TanUins, 3 Jur. 167. 

id) Bouje y. Hadand, 1 Wm. Bl. 404 ; Doe d. Oldham v. Wdlley, 8 B. & Gr. 
22 ; Do0 d. Banning y. Qrijjin, 15 East, 293. 

(e) Doe d. Oldham y. Dedhin, 2 Man. & By. 195 ; 8. 0. n(ym. Doe d. Oldham 
y. TToHey, 8 B. & Or. 22. 

(/) Hungate y. Qcucoyne, 2 Ph. 25 ; see farther presumptions, Hemming 
y. apier$j 15 Sim. 550. 

(jg) &ee IS & 19 Vict. o. 42; and as to notarial acts, 15 & 16 Vict. o. 86, 
8. 22 ; Taylor, Ey. 419 ; Cole y. Sherard, 11 Ex, 482 ; see, howeyer. In re 
EarVe TnuU, 4 K. & J. 300, ft 126 DaM Tnuty W. N. (1869) 89, in which 
it was held that the signature of the notary must be yerified ; see also 
14 & 15 Vict a 99, s. 7. 
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of a disentailiiig assurance or any other deed enrolled in 
Chancery is sufficient evidence of the enrolment. And copies 
of all enrolments, if stamped with the seal of the Chancery 
Enrolment Office, are evidence to the same extent, and in the 
same manner as the original enrolments (a). 



n 



tnes. 



By the chirograph (&), or an exemplification under the seal 
of the Court, or an examined copy, or an office copy from the 
Record Office under the 1 <fe 2 Vict. c. 94, ss. 12 & 13. 

QrarUsfrom the Crown. 

By an exemplification or a certified or office copy, excepting 
where the purchaser is informed where the grant may be 
seen, in which case he must be content to examine it there. 

HelrBhip. 

(See Pedigree, post) 

If son, proof required that he was eldest son of his father ; 
if daughter, that she was the only child. These facts best 
proved by certificates and declarations of persons intimately 
acquainted with the family. Beputation of heirship is ad- 
missible in pedigree oases, if proved by competent persons 
who have known the family and reputed heir for a con- 
siderable number of years (c). 

Identity ofParceh, 

The collateral sources, where identity unsatisfactory, 
usually are old plans, leases, or counterparts of leases, books 
of deceased stewards, extracts from the land tax, and parish 
assessment books, or other contemporary documents, declara- 
tions of old persons, &o, (d). 



(a) 12 & 13 Yiot c. 109, as. 18, 19. 

(5) 2 Stark. N. P. C. 13; see Doe v. Bom, 7 H. 4 W. 102; Mayor of 
Beverley v. Craven, 2 Moo. & B. 140. 

(e) Bridger ▼. HueU, 2 Fob. & Fin. 35. 

Id) See Parry y. HindUy 2 Taunt. 180 ; Barry ▼. BMington, 4 T. B. 
514 ; Doe d. Strode v. Seaton, 2 Ad. & £1. 171 ; Pirn y. Currel, 6 M. & W. 
234 ; Evans v. Bees, 10 Ad. & EL 150. As to ike conclnsiyeneBS of a map 
drawn on the maigin of a deed, see Taylor ▼. Parry, 1 Sco. N. G. 576 ; 
see also BkuMum v. Smith, 2 Ex. 788. • 
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Insolvency. 
(See Bankruptcy, ante,) 

Intestacy, 

Letters of Administration — or if no grant known to be 
made, search should be made in the Ecclesiastical Court. 

Judgments and Decrees of Courts, 

Judgments of Courts of Law and decrees of Courts of 
Equity are of record and may be examined. But office copies, 
that is copies made by the officer of the Court in whose 
custody the originals are, may be receiyed as evidence ; and 
generally, examined copies are evidence, the originals being 
public documents (a). Certified copies of records in custody 
of Master of Bolls duly sealed, are as valid for the purposes 
of evidence as the records themselves (h). 

Land Tax. 

Bedemption of, proved by certificate of the Commissioners 
with receipt of the cashier of the Bank of Englc^d, and 
memorandum of registration (c). Sometimes a declaration 
that it has not been paid or claimed for a certain number of 
years is made evidence of its redemption. 

Lease. 

An original lease, with assignment to the vendor, is 
evidence of his title, as mesne assignments will be pre- 
sumed (d). 

Livery of Seisin. 

This may be presumed after twenty years' consistent pos- 
session (e). 

Lunacy. 

(See Orders in, post.) 
(a) Boflo. Ey. 11th ed. 53; and see 14 & 15 Vict. o. 99, s. 14. 



(b) 1 & 2 Vict. c. 94, as. 12, 18. 



Bee 42 Geo. III. o. 116, s. 38; and Buchanan v. PoppUton^ 4 C. B. 
(NA) 40; 4 Jnr. (N.S.) 414. 

(d) Earl d. Goodwin v. Basd&ry 2 Wm. Bl. 1228. 

(e) Bidm v. Lfyveday^ I Vern. 169 ; Bee« v. LUyyd, Wigh. 123. 
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Marriages (a). 
(See BirthB, ante.) 

Notarial Acts. 
(See Documents, executed abroad, ante.) 

Orders in Lunacy. 

By office copies of orders, purporting to be signed by the 
Kegistrar in Lunacy, and sealed or stamped with the seal of 
his office (6). 

Payment of Money into Court. 

By office copy certificate of payment in. 

Pedigree. 

Ancient books of the Herald's Office. Their visitation 
books of counties (c). Certificates of births, marriages, and 
burials or deaths, declarations, &c. (d). Entries in old family 
bibles and other family documents will be admitted as evi- 
dence of the facts they record (e). Also statements in wills, 
inscriptions upon tomb-stones, and engravings on rings, in 
default of better evidence (/). 

Private Statutes. 
(See Acts of Parliament, ante.) 



(a) When other evidence wanting, as to general reputation being 
sufficient, see Be Nixon, 2 Jur. (N.8.) 970. 

(b) 15 & 16 Vict. c. 87, s. 30. 

(c) King d. Lord Thanet v. Foster, Jones, 224 ; Pitton v. Walter, 1 
Sir. 161 ; Matthews v. Port, Comb. 63 ; Shrewsbury Peerage Case, 7 IL L. 
Ca. 1. 

(<Q Voieles v. Young, 13 Ves. 140 ; Shrewsbury Peerage Case, 7 H. L. Ca. 
1; Plant v. Taylor, 7 H. & N. 211, 237; see Smith v. TebbiU, L. R. 1 
P. & M. 854 ; Berkeley Peerage Case, 4 Camp. 401 ; Doe v. Davies, 10 Q. B. 
314 325. 

(6) Cowp. 594; 10 East, 120; Berkeley Peerage Case, 4 Camp. 401 ; 
Herbert v. Tuckal, Ld. Raym. 84 ; Doe d. Johnson v. Earl of Pembroke^ 11 
East, 504 ; WhiUuck v. Waters, 4 Car. & Pay. 375 ; Monckton v. AtL-Gen. 
2 R. & M. 162 ; Hood v. Beauchamp, 8 Sim. 26 ; Slane Peerage, 5 Cl. & 
Fin. 23. 

(/) Whttelocke v. Baher, 13 Ves. 511, 514 ; Slaney v. Wade, 1 My I. & Cr. 
338; Monckion v. Att-Gen., 2 R. & My. 147, 158; Hubbard v. Lees, L. R. 
1 Ex. 255 ; Herbert v. Tuckal, supra ; Slane Peerage Case, 5 Cl. & F. 154 ; 
Camay's Barony, 6 Cl. & F. 801 ; Davies v. Lowndes, 7 Sco. N. R. 141 ; 
and In re Perth Earldom, 2 H. L. Oa. 876. 
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Proceedings in Courts of Law and Equity, 

(See also Judgments and Decrees, ante.) 

Certified copies nnder the seal of the Becord Office (a), 
or by exemplification nnder the seal of the Conrts or authen- 
ticated by the signature of the Judge in cases where the 
Court has no seal (b), and proof of the seal or signature is not 
necessary (c). 

Public Statutes. 

Bequire no proof^ and since 4th February, 1851, every Act 
is to be deemed a public Act, unless the contrary is declared 
by such Act (d). 

Recoveries. 

By an exemplification or examined copy. 

Seisin, 

By extracts from land-tax or poor-rate assessments, leases, 
and evidence of actual occupation. 

Statutes, 
(See Acts of Parliament, ante.) 

Succession Duty. 

By certificate, duly stamped, of the Beceiver- General of 
Inland Bevenue, or other proper officer appointed (e). 

Title of Executor or Administrator. 
Probate or Letters of Administration (/). 

Transfer of Stock. 

By an examined copy of the transfer in the bank books, the 
parties* handwriting being proved {g). 

* (a) 8ee Leighton v. LeighUm, 1 Str. 210. 
(5) Alves V. Banbury, 4 Camp. 28. 

(c) 8&9 Vict. c. 113. 

(d) 13 & 14 Vict. CL 21, a. 7. 

(«) See 16 & 17 Vict c. 51. ss. 51, 52. 

if) Elden v. KeddeU, 8 East, 187 ; Davu v. FtKtam^, 13 East, 232 ; 
Pinney v. Finney, 8 B. & Cr. 335; Cox y. AUinghamy Jac. 514; Doe d. 
BasseU v. Mew J Ad. & El. 240 ; OarreU v. Littery 1 Lev. 25; Shepherd y. 
Shorthote, 1 Str. 412; 2 Phil. Ey. 171; Taylor Ey. 5th ed. 420, and 
DorreU y. Meux, 15 C. B. 142 ; 23 L. J. 0. P. 221. 

ig) Mortimer y. MCJater, 4 Jar. 172 ; see Hdbson y. BeU, 2 Beay. 22. 
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WiJU. 

If relating to real estate only, the will itself ; — ^if to real 
and personalty, the I^bate (a). 

Miscellaneous. 

Bishops' Begisters (&) entries in the books of a corpora- 
tion (c), as also entries in books of the Bank of England, of 
the East India Company (d) of the truth of the matters there 
referred to, and in books of the Admiralty Office of the death 
of a sailor in the Queen's service, maps (c), &c. And even 
any ordinary paper throwing light on a title, if written at a 
time prior to any question of right having arisen, and more 
particularly if the statement be repellent to the claim or 
interest of the party making it (/), will (if uncontradicted 
by stronger evidence) be received as evidence of the fact to 
be proved. An attorney's entries of charges for preparing 
and attesting the execution of a deed, and of their having 
been paid (^), has also been admitted as evidence of a deed 
having been executed. Entries by a steward in his private 
book, of receipt of sums for trespasses on a common, have 
likewise been received to prove a right to the freehold (A). 

The 14 & 15 Vict. c. 99 enacts that whenever any book or 
other document is of such a public nature as to be admissible 
in evidence on its mere production from the proper custody, 
and no statute exists which renders its contents provable by 
means of a copy, any copy thereof or extract there&om shall 
be admissible in evidence in any Court of Justice, or before 



(a) See Pinney v. Finney, 8 6. & Or. 885 ; Eood ▼. lA. Barringtanj L. B. 
6 Ba 218 222 

(h) Arnold v. Bp, of Bath A WeOs, 5 Bing. 816; Bee BvUen ▼. JftcM 
2 Price, 899. 

(o) Broeas v. Mayor of London, 1 Str. 807; Bex v. MothertaU, 1 Sir. 9a 

((2) Bretton y. Cope, Feake, N. P. G. 48; Lynch y. Gierke, 8 Salk. 154; 
and aee Bex ▼. Gicyn, 1 Str. 401. 

(«) Yates V. Harria, cited Gilb. Ev. 3rd ed. 78; 1 Phil. Ev. 275; 
Bridqeman y. Jennings, 1 Ld. Raym. 784. 

(/) Outram v. Morewood, 5 Durn. & E. 121 ; Doe d. BaggaUy v. Jones, 
1 Gamp. 867 ; Brown ▼. Bawlings. 7 East, 279 ; and MarlbonmghY. Ouidoi, 
cited 2 Yes. jun. 193. 

(q) Warren v GreentiOe, 2 Str. 1129. 

(A) Barry v. BebbingUm, 4 Durn. & E. 514^ and see Stead v. HeaUm, ib. 
669. 
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any person then or thereafter having, by law or by consent 
of parties, authority to hear, receive, and examine evidence, 
provided it be proved to be an examined copy or extract, or 
provided it purport to be signed and certified as a true copy 
or extract by the officer to whose custody the original is 
entrusted. 

By the " Vendor and Purchaser Act, 1874" (37 & 38 Vict, 
c. 78, s. 2, post. p. xxxvi), it is provided that recitals, state- 
ments, and descriptions of facts, matters, and parties con- 
tained in deeds, instruments, Acts of Parliament, or statutory 
declarations, twenty years old at the date of the contract, 
shall, unless and except so far as they shall be proved to 
be inaccurate, be taken to be sufficient evidence of the truth 
of such facts, matters, and descriptions. 
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SEARCHES AND INQUIRIES. 

Searches for incumbranoes to be made immediately before 
completion on a pnrcbase or mortgage may embrace the 
following (a) : — 

Judgments, 

Annuities and Rent-charges, 

Crown Debts and Accountantships, 

Lis pendens, 

Bankruptcies, 

Executions, 

Drainage Loans, &c. 

Judgments, 

The search for Judgments in the Common Pleas Regis- 
tration OflBce (Rolls Gardens, Serjeants' Inn, Chancery Lane, 
London) must be for a pmod of five years. The register 
will shew the date of entering up the judgment ; if entered 
up before the 23 & 24 Vict. c. 38 (23rd July, 1860) and 
re-regifltered, it will be subject to the provisions of the 1 & 2 
Vict. c. 110, and the purchaser will be bound by it, although 
no execution may have issued thereon, or been registered. 
If entered up after the 23 & 24 Vict. c. 38 came into opera- 
tion, but before the 27 & 28 Vict. c. 112 (29th July, 1864), a 
search must be made in the creditor's name, to aficertain if 
a writ of execution has been issued and registered and put 
in force within three months of registration ; if the writ has 
not been executed within this period, both the registered 
judgment and writ of execution may be disregarded. If the 
judgment was entered up subsequently to the 29th July, 

(a) As to liability of aolioitor for not making proper searches, see Brooke 
V. Day, 2 Dick. 572 ; Parker v. Boles, 14 C. B. 691. 
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1864, the only questicm is, whether the property purchased 
has actually been delivered in execution, and search must be 
made in the debtor's name in the list of registered executions 
accordingly. It is not usual in practice, except under pecu- 
liar circumstances, to extend the search to judgments against 
mortgagees or other incumbrancers, or mere equitable claimants 
upon the property. 

Annuities. 

The 18 & 19 Vict. c. 15, s. 12, established a new register of 
life annuities and rent-charges not created by will or mar- 
riage settlement, but by reason of the repeal of the Usury 
Laws, annuity transactions have almost become obsolete, and 
a search is now practically useless. The place of search is 
the same as for judgments. 

Crown Debts and Accountantships. 

By the 2 & 3 Vict. c. 11, s. 7 (4th June, 1839), obligations 
to the Crown are to be registered and re-registered like 
judgments (22 & 23 Vict. c. 35, s. 22), thus making a search 
of five years only necessary. By the 28 & 29 Vict. c. 104, 
future Crown debts are not to affect land, as to bond fide pur- 
chasers for value or mortgagees even with notice, until a 
writ of execution has been issued and registered, a new mode 
of registration being provided. As this last statute is not 
retrospective, it is still necessary to search for liabilities of 
a date prior to 1st November, 1865, and since re-registcred ; 
and since that date the search must also, in appropriate cases, 
extend to executions, which are entered in the same register 
as executions under the 27 & 28 Vict. c. 112. 

Lis Pendens. 

The Common Pleas Register should also be searched to 
ascertain if there bo any lis pendens affecting the property. 
These must be registered and re-registered every five years 
to bind purchasers and mortgagees without express notice, 
2 & 3 Vict. c. 11, 8. 7. A search need therefore be made for 
five years only. 

Bankruptcies. 

The search should (in cases where there is reason to suspect 
that a vendor or any late owner may have been involved) 
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extend to deeds of assignment, composition, or inspectorship 
registered under the Act of 1861 ; and though the search as 
to bankruptcies generally should in strictness extend to 
twenty years, five years* search is usually deemed sufficient (a). 

Drainage LoanSy dc. 

It is proper, on purchase of a large estate, or even of 
agricultural land of moderate acreage, to search for rent- 
charges created in respect of loans under the various Land 
Improvement Acts (6). See 27 & 28 Vict. c. 114, and the Acts 
there cited; and 33 & 34 Vict. c. 56. Bent-charges 
under the former Act are registered at the office of the land 
registry in England, and in Ireland at the office for the 
registration of deeds and wills. Search should be made at 
the office of the Inclosure Commissioners, Ko. 8, St. James's 
Square, London. 

The search for incumbrances should be made as well in 
the case of leasehold and copyhold as of freehold estates. If 
the property is of a copyhold tenure, the court rolls should be 
inspected, in order to ascertain that none of the documents 
have been omitted in the abstract, and that no notice of 
incumbrances has been placed upon the rolls (c). Where 
the property is in a difetriot subject to the Registry Acts, viz., 
Middlesex, Yorkshire, Kingston-upon-HuU, and the Bedford 
Level, the local registers should be searched, in order to 
ascertain that the deeds have been duly registered in con- 
formity with the Registry Acts (d), as also to see that there 



(o) By the " Bankruptcy Act," 32 & 33 Vict. c. 71 (9 Augnat, 1869), s. 95, 
it JB provided that, subject to the provisions of the Act, avoiding certain 
settlements (s. 91), and avoiding, on the ground of their Constituting 
fraudulent preferences, certain conveyances, charges, payments, and 
judicial proceedings (b. 92), the following transactions by and in relation 
to the property of a banlmipt shall be valid, notwithstanding any prior 
act of bankruptcy : — (1) Any disposition or contract with reelect to the 
disposition of property by conveyance, transfer, charge, or otherwise, how- 
soever made by any bankrupt in good faith and for value, before the date 
of the order of'^adjudication with any person not having at the time of the 
making of such disposition of property notice of any act of hankruptejf 
committed by the bankrupt, and available agaiust him for adjudication. 

(6) Dart. 418. 

(e) See Pearce v. Neidynt 3 Madd. 188 ; Hansard v. Hardy, 18 Yes. 
462. 

((2) Copyholds are excepted out of the Registry Acts of Middlesex, 
Yorkshire, and Kingston-upon-Hull. 
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are no registered inoumbrances. The searcli both in the 
court rolls and in the county register should be extended 
over the whole period covered by the abstract. Where 
lands are situate in a county palatine, the registers of the 
Palatinate Courts must in addition be searched. 



Searches are generally confined to the last purchaser, and 
to the persons deriving title under him, on the assumption 
that on each preceding purchase, the purchasers did their 
duty, and made the proper searches. 

Statutory Dedaraiion (a) hy a vendor that the property is 
unincumbered^ and that he has done no act to incapacitate' 
himself from selling or mortgaging the same, 

I (vendor) of, &c., do solemnly and sincerely declare that 
[parcels] which I have contracted to sell (&) to (purchaser) of, 
&c., in consideration of (c) the sum of £ , have not, nor 

hath any part thereof at any time been in any way sold, 
contracted to be sold, settled, charged, or incumbered by 
me ((2), and the same premises are free and clear of, and 
from all sales, contracts for sale, settlements, agreements or 
articles to settle, conveyances, mortgages, rent charges, chief 
or other rents (e), annuities, leases, judgments, executions. 
Crown or other debts, land drainage loans, lis pendens, liens, 
charges, and incumbrances whatsoever. And I further solemnly 
and sincerely declare that I have not at any time or times 
heretofore, been adjudged a bankrupt, nor made or executed 
any conveyance, assignment, or composition to or in trust 
for the benefit of any creditors. And I further solemlily and 
sincerely declare, that there are no judgments, executions, 
annuities or Crown debts outstanding against me, whereby 



(a) A declaration such as the above may, in many oases of smaller 
purchases, prove of use ; and one which it will now be well to take from 
a mortgagor upon any advance being made, considering that the protection 
of the legal estate is taken away by the 7th section of the ** Vendor and 
Purchaser Act, 1874." 

Cb) Or " mortgage," as the case may be. 

cc) Or if a mortgage, instead of ** the sum," say *' an advance." 

(d) If subject to a chief or otiier rent, or a mortgage, say " except,** &o. 

(e) If subject to rent or mortgage, say ** excepting the hereinbefore 
mentioned," &c. 
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the said hereditaments and premises now contracted to be 
sold (a), and now about to be conveyed by me to the said 
(purchaser), his heirs and assigns (or executors, administrators, 
and assigns, as the case may he) have become, may now, or 
hereafter be rendered subject or liable to, or to the discharge 
thereof, or whereby, or by reason or means whereof the said 
hereditaments and premises, or any part thereof, are, is, can, 
shall or may bo impeached, charged, incumbered, or preju- 
dicially affected in any manner howsoever. And I make this 
solemn declaraiionJbelieYing the same to be true, and by virtue 
of the proviBion9 of an Act made and passed in the sixth year 
of his late Majesty King William IV. called " An Act to re- 
'* peal an Act of the present session of Parliament, entituled an 
" Act for the more effectual abolition of oaths and affirmations 
*' taken and made in various departments of the State and to 
"substitute declarations in lieu thereof, and for the more 
" entire suppression of voluntary and extrajudicial oaths and 
" affidavits, and to make other provisions for the abolition of 
unnecessary oaths." 



it 



Inquiries of The usual inquiries of the vendor's solicitor are as to 

vendor's whether he is aware of any judgments or other incumbrances 

or easements affecting the property, or of any outstanding 
estates, annuities, or other matter not noticed in the abstract, 
and affecting the vendor's ability to make a marketable title. 
On purchase of And if the interest about to be purchased be merely equitable, 
f*l"'**^*® inquiry should be made of the trustees or the persons in 

whom the legal estate or interest is vested as to incumbi^anoes ; 
and notice should invariably be given to them on com- 
pletion (6). 

Inquiries of Where the property is in lease, inquiry should be made of 

the tenant as to the terms of his holding, for he might have a 
right to a renewal or an agreement to purchase, and notice of 
a tenancy is notice of the tenant's equities (c). But it 



(a) Or ** mortgaged." as the case may be, 

lb) See Lee v. Howlett, 2 K. & J. 581; Re Eughetf TrusU, 2 H. & M. 
89; Foster v. Cockerell, 3 CI. & Fin. 45G; Jonee v. Jones, 8 Sim. 633; 
Wiltshire v. Rabbits, 14 Sim. 76 ,* Wilmot v. Pike, 5 Hare, 14 ; Rooper v. 
Harrison, 2 K. & J. 103. 

(e) See Lord Eldon in Allen v. Anthony, 1 Mer. 282 ; Daniels v. Davison, 
16 Ves. 249 ; Baily v. Richardson, 9 Hare, 734 ; WHbraham v. Livesey, 
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appears that notice of a tenancy is not necessarily notice 
of the tenant's equities as between vendor and purchaser (a). 
If the purchaser has any reason to suppose the property 
purchased is bound by restrictive covenants, he should make 
specific inquiry on the subject (6). 

When property is purchased to which the vendor has 
become entitled, or where the interest is reversionary, will 
become entitled on the death of some person dying after the 
4th August, 1853, it must be seen that the succession duty 
payable under the 16 & 17 Vict. c. 51 in such cases is dis- 
charged. The 52nd section of this Act provides that every 
receipt and certificate, purporting to be in discharge of the 
whole duty payable for the time being in respect of any 
succession or any part thereof, shall exonerate a bond fide 
purchaser for value and without notice, from such duty, 
notwithstanding any suppression or misstatement in the 
account, or any insufficiency of assessment; and no bond fide 
purchaser of property for value under a title not appearing to 
confer a succession shall be chargeable under the prcTvisiona 
of this Act by reason of any extrinsic circumstances, of which 
he shall not have had notice, at the time of such purchase. 



18 Beay. 209. Knowledge of a lease has been held oonstrnctive notice of 
its contents : HaU y. Smith, 14 Yes. 426 ; Taylor y. Stibbert, 2 Yes. 440 ; 
Daniels y. Daviton, supra ; Allen y. Anthony, 1 Mer. 262 ; Martines y. 
Cooper, 3 Rnss. 198 ; Cook y. Martyn, 2 Atk. 2 ; Barnard y. Plunfrel, 5 
M. C. A Gra. 68 ; and it has alsa boen held that whateyer is BnASoient to 
put a party upon inquiry, is sufficient notice in equity : Smith y. Low, 
1 Atk. 1 ; Mertins y. Joim, Ambl. 813 ; Taylor y. Stiblbert, supra ; 
Newman y. Kent, 1 Mer. 246. Bat a purchaser is not bound to take notice 
of an equity arising out of mere construction of words which are uncertain : 
CardtoeU y. MacJcriO, 2 Eden. 847. 

(a) See Penny y. Watts, 2 De G. ft Sm. 501 ; 1 Mac A G. 150 : 
Wilbraham y. Livesey, stmra ; and see James y. Litchfield, L. R. 9 Eq. 
51 ; 18 W. R. 158; CahaUero y. Henty, L. R. 9 Ch. Ap. 447; 22 W. R. 
446. 

(6) See Parker v. Whyte, 1 H. & M. 167; Bobson y. Flight,, 13 W. R. 
195 ; Clements v. WiUis, L. R. 1 Bq. 200 ; Moorland y. Cook, L. R. 6 Eq. 
252; Wilson y. Hart, L. R. 1 Ch. Ap. 463. 
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PREGBDENTS OF COVENANTS FOR PRODUCIION OF DKEDS. 

No. 1. 

Commencements. 

Covenant for And the said A. doth hereby for himself, his heirs, execu- 
real estate. ^^^ administrators, and assigns, covenant with the said B., 
his heirs, and assigns that, &c, 

CoTenantfor And the Said A. doth hereby for himself, his heirs, 
chattels real executors, administrators, and assigns, covenant with the scdd 
B. his executors, administrators, and assigns that, &c. 

No. 2. 

Covenant when the deeds are in the possession of Trt^ees or 

Mortgagees, 

And each of them the said (covenantors'), but as to the said 
(mortgagees), so far only as relates to their own respective 
acts, and so as to bind themselves and their representatives 
only while having the actual custody of the deeds and 
writings hereby covenanted to be produced, and so far as 
practicable to bind such deeds and writings into whosoever 
hands the same may come, and not so as to bind themselves 
or their representatives, or to incur any liability in relation 
thereto, further or otherwise doth hereby for himself, his 
heirs, executors, and administrators, covenant with the said 
(purchaser), his heirs and assigns that, &c. 

No. 3. 

Covenant where there are two sets of Mortgagees, one sei being a 

Company and the Mortgagor. 

And each of them the said (mortgagees) (so far as relates 
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to the acts of himfielf and his own heirs, executors, and 
administrators alone, and so as to bind himself, his heirs, 
executors, and administrators respectively, only while having 
the actual custody of or power over the deeds and writings 
specified or mentioned in the 1st Schedule hereunder written, 
and so far as practicable to bind all and every persons and 
person for the time being having the custody of or power over 
the same deeds and writing, but not so as to bind himself, his 
heirs, executors or administrators, or to incur any liability in 
relation thereto, further or otherwise), doth hereby for him- 
self, his heirs, executors and administrators covenant : And 
the said Company (so as to bind themselves and their 
successors only while having the actual custody of or power 
over the deeds and writings specified or mentioned in the 
2nd Schedule hereunder written, and so far as practicable to 
bind all and every persons and person for the time being 
having the custody of or power over the same deeds and 
writings, but not so as to bind themselves or their successors, 
or to incur any liability in relation thereto, further or other- 
wise), do hereby for themselves, their successors and assigns 
covenant : And the said (mortgagor^ doth hereby for himself, 
his heirs executors, administrators, and assigns, covenant 
with the said (jpurchaser), his heirs and assigns that^ &g. 

No. 4. 
Covenant hy Morigagee$^ Trustee in Bankruptcy, and Bankrupt, 

And the said (mortgagees), as to the acts of themselves, 
their heirs, executors and administrators, so long as the deeds 
and writings specified or mentioned in the Schedule here- 
under written shall be or ought to remain in their custody or 
power as such mortgagees as aforesaid : And the said (trustee), 
as to the acts of himself, his heirs, executors, and adminis- 
trators, when and if the said deeds and writings shall come 
into his custody or power as such trustee as afoiesaid, and so 
long as the same may so remttin, and also for the purpose 
of binding their respective assigns so far as it is competent 
for the said (mortgagees and trustee) respectively so to do 
without creating any personal liability on their respective 
parts for the acts of such assigns, but not further or other- 
wise do, and each of them doth hereby for himself, his heirs, 

N 2 
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executors, adminiBtrators and assigns : And the said (hank- 
mpt), without any such qualification of liability as aforesaid 
doth hereby for himself, his heirs, executors, administrators, 
and assigns, covenant with the said (purchaser)^ his heirs 
and assigns that, &c. 

No. 5. 

Covenant hy Tenant far life. 

And the said (tenant for life) (so as to be liable during his 

life, and so as to bind also so far as he can his successors in 

title, but so that his own estate after his death shall not 

J * be answerable under this covenant) doth hereby for himself 

\ his successors in title and assigns covenant with the said 

-' (j>wrchaser)y his heirs and assigns, that he the said (tenamt for 

Zf/e), his successors in title and assigns unless prevented, &q, 

> • No. 6. 

Covena/ifi hy Tenant far life and remainderman. 

And the said (tenant far life and remainderman) do hereby 
for themselves, their heirs, executors, and administrators, and 
as a separate covenant each of them doth hereby for himself, 
his heirs, executors, and administrators covenant with the said 
(jyurchaser), his heirs and assigns, that they the said cove- 
nantors, or one of them, their, or one of their heirs, executors, 
or administrators unless prevented, &o. 

No. 7. 

Covenant with Tenants in common. 

And the said (vendor) doth hereby for himself, his heirs, 
executors, administrators, and assigns, covenant with the said 
(pureluuers), their heirs and assigns respectively, that lie the 
said (vendor)^ his heirs, executors, administrators or assigns, 
unless prevented by fire or other inevitable accident will at all 
times hereafter upon the request and at the expense of the said 
(purchaeera), or one of them, their or one of their heirs or 
assigns, or any person lawfully or equitably claiming through 
them, or any of them, any estate or interest in the said 
hereditaments, &o. 
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No. 8. 

Covenant hy Tnuieea seUing under power of sale^ the Tenant for 

life joining. 

And the said (truatees) by force and virtue, and in exercise 
of all powers (if any) for this purpose, vested in them under 
the said indenture of settlement or otherwise, do hereby direct, 
limit and appoint that the person or persons who shall for the 
time being be entitled to the custody of the deeds and 
writings specified or mentioned in the said Schedule here- 
under written or hereto annexed shall unless, &o. 

-/-s And the said (tenant for life) so as to be liable during his 
life, and so as to bind also so far as he can, his successors 
in title, but so that his own estate after his death, shall not 
be liable under this covenant, doth hereby for himself, his 
successors in title and assigns, covenant with the said 
{purcha»er\ his heirs and assigns, that he the said (tenant 
for life), his successors in title and assigns will at all times 
and in all respects comply with, observe and give effect to 
the direction, limitation, and appointment hereinbefore 
contained. 

No. 9. 

Covenant by Leseor toiih Lessee. 

(After usual covenant for quiet enjoyment). And also will 
at all times during the said term at the request and expense 
of the said (lessee), his executors, administrators, and assigns, 
unless prevented, &o. 

No. 10. 

Bedtals. 

And whereas the several deeds and writings specified in the 
Schedule hereunder written or hereto annexed, relate as well 
to the hereditaments comprised in the hereinbefore recited 
indenture of, &o., as to other property of greater value belong- 
ing to the said (vendor). And upon the treaty for the said 
purchase it was agreed that the said deeds and writings should 
remain in the custody and possession of the said (vendor), hm 
heirs and assigns upon his entering into the covenant herein- 
after contained. 



zix 



Agreement that 
as deeds relate 
to other pro- 
perty, the 
rendor should 
retain posses- 
sion of them 
and corenant 
for their pro- 
duction. 
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No. 11. 

Agreement that And tohereoa it hath been agreed that the deeds and evi- 
deeds shall denoes of title relating to the hereditaments and premises 

remain m hands - -in jxi-i-v ji^n-- 

of a particular hereinbefore expressed to be hereby assured shalL remain in 
person, he the possession of the said A. upon his entering into such 
proSi^ than, covenants for the production and delivering copies thereof as 
is hereinafter contained. 

No. 12. 

Agreement that And uihereas it hath been agreed that the several leases 
leases shall under whioh the messuages or tenements and premises 

remain in bands ^ *' 

of particular hereinbefore described are holden shall remain in the pos- 
pe«o°> *^« session of the said A. upon his entering into such covenant 
produce them. ^*or the production and delivering copies thereof as hereinafter 
is contained. 

No. 13. 

Agreement on And wKereos the deeds and writings specified in the 
purchase of Schedule hereunder written, or hereto annexed, concern the 

annuity to enti'r , 

mto coTenant said messuages, tenements, and hereditaments hereby charged 
for production, or made chargeable with the payment of the said annuity or 

yearly sum of £ and are now in the custody or power of 

the said A., and upon the treaty for the purchase of the said 
annuity, it was agreed that the said A. should enter into a 
covenant with the said B., for the production of the same 
deeds and writings in maimer hereinafter mentioned. 

No. 14. 

Deed of Covenant hy vendor to produce tide deeds to purchaser. 

This Indenture made, ifec, between (vendor) of, Sec, of the one 
part and (purchaser) of, <&c. of the other part : Whereas by an 
Indenture bearing even date herewith, but executed before 
the execution of these presents, and made between, &o. 
(recite conveyance to purchaser) : And whereas the several 
deeds and writings specified or mentioned in the Schedule 
hereunder written or hereto annexed relate as well to the 
hereditaments comprised in the hereinbefore recited Indenture 
as to other hereditaments, and upon the treaty for the said 
purchase it was agreed that the said deeds and writings 
should remain in the custody of the said (vendor), and that 
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he should enter into the covenant hereinafter contained : 
^010 ihi8 Indenture untnesseth that in pnrsnanoe of the said 
agreement in this behalf, and in consideration of the premises 
the said (vendor), doth hereby for himself, his heirs, executors, 
administrators, and assigns, covenant with the said (pur- 
cha8er)y his heirs and assigns, that he the said (vendor)^ his 
heirs or assigns, nnless prevented by fire or other inevitable 
accident, will at all times hereafter upon the request and at 
the expense of the said (jpurehaser), his heirs [appointees], or 
assigns, or any person lawfully or equitably claiming through 
him, them, or any of them, any estate or interest in the said 
hereditaments comprised in the hereinbefore recited indenture 
or any part thereof, produce and shew forth, or cause to be 
produced and shewn forth to him or them respectively, or to 
such person or persons as he or they shall appoint, and at any 
trial or hearing in any Court of Law, or Equity, or other 
judicature, or in the execution of any commission for the ex- 
amination of witnesses, or elsewhere, as occasion shall require, 
all or any of the said deeds and writings specified or mentioned 
in the said Schedule hereunder written or hereto annexed, or 
any of the said deeds and writings for the manifestation, de- 
fence, or support of the estate, title, and possession of the said 
(purcJuuer), his heirs [appointees], or assigns, and every or any 
such other person as aforesaid, to the said premises comprised 
in and granted by the hereinbefore recited Indenture, or any 
part thereof, and upon and at the like request and expense, 
furnish or cause to be furnished to him or them respectively, 
or to such person or persons as he or they shaU appoint, true 
and attested copies or extracts, or true copies or extracts un- 
attested, of or from the said deeds and writings, or any of 
them, with permission for him or them, or his or their agents, 
attorneys, or solicitors, to examine such copies or extracts 
with the original, and will also at all times hereafter preserve 
or cause to be preserved the said deeds and writings whole, 
uncancelled, and imdefaced : Provided cdways, and it is hereby Proviso 
agreed and declared that if the said deeds and writings, qualifying 

coreDant (a). 

(a) A vendor, unless he has so stipnlated in the oontraoi, could not ' 

insist on the insertion of this proviso, but it is as benefidalUlf to the 
purchaser as fair to the vendor. Trustees in bankruptcy may always 
insist as a qualification such as that above, even in the absence of an 
express stipulation. 
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or any of them, sliall at any time or times be delivered 
over to any person or persons rightfully entitled for the 
time being to the possession or custody thereof, and the 
said (pg^for). his h^irs^ejecutors, administrators, or as- 
signs shafrpiocure lEe persoiT^pSrso^ to whom the same 
shall be delivered, to enter into a new covenant for the pro- 
duction, furnishing copies and extracts, and due preservation 
thereof with the person or persons for the time being entitled 
to the benefit of ^e coventtnt for these purposes hereinbefore 
contained, and his or their heirs and assigns to the same 
effect, and conferring the same rights and remedies as the 
said covenant hereinbefore contained, and shall cause the deed 
containing such new covenant to be d elivere d to the person 
or persons for the time being so entitled as last aforesaid, 
then the said covenant hereinbefore contained shall thence- 
forth as to the deeds and writings comprised in such new 
covenant (but not further or otherwise, nor so as to prejudice 
any right or remedy in respect of any previous breach of 
covenant) absolutely cease and determine. 

The schedule above referred to. 

[List of the documents of title.] 



No. 15. 

Provigo for re-delivery of Deeds when produced and delivered by 
a vendor under a covenant for production and delivery. 

Provided always^ and it is hereby agreed and declared that 
upon every such delivery or production of the said deeds and 
writings, or any of them, as aforesaid, the said (purckaser), 
his heirs or assigns, shall and wQl, if thereunto required, 
sign and deliver to the said (vendor), his heirs or assigns, 
an express and particular acknowledgment or receipt in 
writing under his or their hand or respective hands, for 
such of the said deeds and writings as shall be so pro- 
duced ; and in which said receipt or acknowledgment shall 
be contained a suf&cient and satisfactory imdertaking for the 
redelivery thereof unto the said (vendor), his heirs or 
assigns, when and so soon as the same shall have been used 
for the purposes aforesaid, whole, uncancelled, and unde- 
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faced (aooident by fire or other inevitable acoident only 
excepted). 

No. 16. 

ProvUo in purchate deed hy Mortgagees to give effect to a cotfenant 
for production of the deeds by the Mortgagor so long as they 
remain in (heir hands. 

And tbe said (mortgagees') do hereby nndertake that they 
respectively, and their respective executors or administrators, 
will give effect to the covenant on the part of the said (mort- 
gagor)y so long as they the said (mortgagees)^ or either of 
them, their or either of their executors or administrators, 
shall or may remain mortgagees or a mortgagee of all or any 
of the hereditaments comprised in the said deeds and writings 
specified or mentioned in the said Schedule hereinunder 
written or hereto annexed, or any of them, and so long as 
the said deeds and writings, or any of them, shall remain in 
the possession of the said (mortgagees), or either of them, 
or of the executors or administrators of either of them. 



No. 17. 

Proviso in a purchase deed where the vendor has a covenant for 
production of deeds only which is contained in his purchase deed^ 
such deed not being delivered up to the purchaser. 

Provided aHways, and it is hereby agreed and declared, that 
in case upon any claim or demand made by the said (ptir- 
chaser) upon the said (vendor), his heirs, executors, adminis- 
trators, or assigns, xmder or by virtue of the covenants 
hereinbefore contained, on the part of the said (vendor), 
for producing the title deeds comprised in the Schedule 
hereunder written or hereto annexed, the said (vendor), 
his heirs, executors, administrators, or assigns, shall pro- 
duce and deliver to the said (purchaser), his heirs and 
assigns, the said hereinbefore recited Indenture of the 
day of , 18 , in order to enable the said (pur- 
chaser), his heirs or assigns, to avail himself or themselves 
of the covenants therein contained on the part of the said 
(former vendor), and shall make and concur in any deed or act 
that may be requisite for obtaining the production of the said 



XXIV CUSTODY AND PRODUCTION OF TITLE DEEDS. 

title deeds, or any of them, against the said {former vendor)^ 
his heirs, executors, administrators, or« ajssigns, or for obtaining 
damages upon breach of the covenant contained in the said 
' Indenture, that then and in snch case the said {purcli<uer)y 
his heirs, or assigns, shall not nor will commence any action, 
suit, or other proceeding against the said (vendor), his heirs, 
executors, administrators, or assigns, upon, under, or by virtue 
of the said covenant entered into by the said (vendor) for 
the production of the title deeds covenanted to be produced 
by the said (former vendor), and that the said (vefndor), his 
heirs, executors, administrators, or assigns shall not in such 
case be liable to any costs, charges, or expenses for or in 
respect of the non-production of the title deeds specified or 
mentioned in the covenant from him the said (former vendor') 
in those respects only. 

No. 18. 

Covenant in conveyance hy largest purchcuer in sale by auction. 

And tohereas the (vendor) caused the said hereditaments 

comprised in the hereinbefore recited Indenture of the 

day of to be put up for sale by auction at 

on the day of last, in several lots, subject to 

a condition of sale stipulating that as aU the lots were held 
under one title, the documents relating thereto should be 
delivered to the purchaser of Lot 1, who should enter into 
the usual covenant for production thereof with the p^urchasers 
of the other lots at their own expense : And whereas at the 
said sale the said (covenantee) was declared the purchaser 
of Lot 2, comprising the hereditaments hereinafter described, 
and the said (covenarUor) was declared the purchaser of Lot 1 : 
Now this Indenture also witnesseih that in pursuance of the 
aforesaid condition of sale and in consideration of the 
premises, the said (covenanior) doth hereby for himself, his 
heirs, executors, administrators, and assigns, covenant with 
the said (covenantee), his heirs and assigns, that unless 
prevented, &c. 
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No. 19. 

Covenant to procwre the Deeds cl8 soon cls possible. 

And the said (vendor) doth hereby for himself, his heirs, 
executors, and administrators, covenant with the said (pur- 
chaser)y his heirs and assigns, that he the said (vendor) 
and his heirs shall and will use and exert every possible 
means and endeavours to discover and obtain possession of 
all and every the deeds, evidences, and writings, specified or 
mentioned in the Schedule hereinunder written or hereto 
annexed. And for that purpose shall and will, so often as 
it may be deemed expedient, either solely or jointly with the 
said (purchaser), his heirs or assigns, but at the cost and 
charges of the said (vendor), commence, institute, prosecute, 
and carry on such action or actions, suit or suits at law or 
in equity, or other proceedings as the counsel of the said 
(purchaser), his heirs or assigns, shall reasonably advise or 
require; and when and as the said deeds, evidences, and 
writings, or any of them, shall be discovered or recovered 
or otherwise come into the possession of the said (vendor) or 
his heirs, shall and will well and truly deliver the same unto 
the said (purchaser^, his heirs and assigns, or unto such 
person or persons as he or they shall direct. 

No. 20. 

Deed of Covenant hy a vendor where a Deed has been lost or 
mislaid, to endeavour to find same ; and if found to deliver to 
purchaser. 

This Indenture made, &c., between (vet^dor), of, &o., of the 
one part, and (purchaser) of, &c,, of the other part : Whereas 
(recite the purchase deed) : And whereas the Indenture of the 

day of in the hereinbefore recited Indenture 

recited having been lost or mislaid, it was agreed upon the 
treaty for the said purchase by the said (purchMer) that the 
said (vendor) should enter into such covenant as hereinafter 
is contained : Now this Indenture witTiesseth that in pursuance 
of the said agreement and in consideration of the premises 
the said (vendor) doth hereby for himself, his heirs, executors, 
and administrators, covenant with the said (purchaser), his 
heirs and assigns, that he the said (vendor), his heirs, 
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executors and administrators, will and shall use his and their 

utmost endeavours to find the said Indenture of the day 

of , which hath been so lost or mislaid as aforesaid : 

And in case of the same Indenture being found, will and 
shall immediately thereupon at his or their proper costs and 
charges deliver, or cause or procure the same to be delivered, 
to the said {purch€uter\ his heirs or assigns, or unto such 
person or persons as he or they shall direct. 

No. 21. 

Deed of Covenant hy a mortgagee for re-ddivery of title deedi 
to tlie mortgagor on r^ayment^ and for producing them in the 
meantime. 

HUa Indenture made, &c.. Between (morigagee)^ of^ &o., of the 
one part, and (mortgagor) of, &c., of the other part : Whereas 
by an Indenture of even date herewith, and made between, 
&c., certain lands and hereditaments therein particularly 
described, were granted unto the said (mortgagee), his heiis 

and assigns, for securing the repayment of the sum of £ 

and interest thereon as therein mentioned : And whereas upon 
the execution of the hereinbefore recited Indenture, the several 
deeds and evidences of title relating to the said hereditaments 
specified or mentioned in the schedule hereimder written or 
hereto annexed, were delivered to the said (mortgagee) : And 
whereas the said (mortgagee), at the request of the said 
(mortgagor), hath agreed to enter into such covenant for re- 
delivering the same upon payment of the said sum of £ 

with interest as aforesaid, and for producing them in the 
meantime as is hereinafter contained: Now this Indenture 
witnesseth that in pursuance of the said agreement the said 
(mortgagee) doth hereby for himself, his heirs, executors, 
administrators, and assigns, covenant with the said (mofi- 
gagor), his heirs and assigns in manner following (that is to 
say), that upon repayment to the said (mortgagee), his 
executors, administrators, or assigns, by the said (mortgager'), 
his heirs, executors, administrators, or assigns, of the said 

sum of £ mentioned, to be the consideration-money of 

the hereinbefore recited Indenture, with interest for the same 
after the rate in the same Indenture mentioned, at the time 
and in the manner therein appointed for payment thereof,. 
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together with all ooets, charges, and expenses, which at the 
time of such payment shall be due unto, or have been 
incurred. by the said (mortgcLgee)^ his executors, adminis- 
trators, or assigns, for or in respect thereof, he the said 
(mortgagee)^ his executors, administrators, or assigns, shall . 
and will at the request of the said (mortgagor^ his heirs or / 
assigns, deliver up or cause to be delivered up unto liini or I 
them, or unto 'whomsoever else he or they shall direct or * 
appoint on that behalf, all and singular the deeds, evidences, 
and writings comprised in the schedule hereunder written 
or hereto annexed, whole uncancelled, unobliterated, and 
undefaced, accident by fire or other inevitable cause only 
excepted: And fiirther th^t^Jie the said (mortgagee), his 
executors, culmini&lra{ors, and assigns, unless prevented by 
any such cause as aforesaid, shall and will from time to time 
and at all times hereafter in the meantime and until such 
payment shall or ought to be made, and also so long after- 
wards, in case of default in payment thereof, as the said deeds, 
evidences, and writings, shall remain in his or their custody 
or power, and the said hereditaments and premises shall 
be subject or liable to any equity or right of redemption 
in or by the said (mortgagor), his heirs or assigns, upon 
the request and at the expense of the said (mortgagor), ^. 
his heirs or assigns, produce, <&c. (as in precedent No. 14) : i\ 
Provided neverihelesa tl&f' Stlilili "^production and famishing of ^• 
copies respectively as aforesaid, may (in the opinion of the 
counsel of the said (mortgagee) to be certified in writing 
under his hand at the expense of the said (mortgagor), his 
heirs, executors, administrators, or assigns) be made and 
delivered without endangering or in anywise prejudicially 
afiecting the estate, right, title, interest, claim, or demand of 
the said (mortgagee), his executors, administrators, or assigns, 
in, to, or upon the said hereditaments and premises, or the 
security thereby afforded to him or them for repayment of 

the said sum of £ and interest, under or by virtue of the 

hereinbefore recited Indenture or otherwise howsoever, and 
BO that the said deeds, evidences, and writings, or any of 
them, be not required to be deposited with, or entrusted to, 
the care of any person or persons whomsoever, other than 
some officer or officers of any Court of Judicature wherein the 
same may be required to be produced, or the counsel, solicitor. 
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or agent of, and appointed by the said (mortgagee)^ his 
executorsi administrators, or assigns. In witness^ <&c. (a) 

No. 22. 

Deed of Covenant for production of deeds hy different persons as 
to different deeds, one of the covenantors being owner in fee^ 
another a mortgagee, and others being trustees for sale. 

This Indenture made, &c. Between A. (owner of one-third of 
the property) of, &c., of the first part ; B. (mortgagee of one other 
third part) of, &c., of the seqond part ; C. (mortgagor of last- 
mentioned third part) of, &o., of the third part ; D. and E. 
(devisees in trust for sale of remaining third part) of, &c^ of the 
fourth part ; and F. (purchaser) of, <fec., of the fifth part : 
Whereas (recite conveyance to purchaser of even date): And 
whereas the hereditaments comprised in the hereinbefore 
recited Indenture were, immediately before the said sale 
thereof, vested in the persons parties hereto of the first four 
parts respectively, according to the shares and interests 
following (that is to say) one undivided third part or share 
thereof was vested in the said A. in fee simple; one other 
undivided third part or sh^re thereof was vested in the said 
B. as mortgagee, and the equity of redemption of the same 
part or share was vested in the said C. ; and the remaining 
one undivided third part or share of the said hereditaments 
was vested in the said D. and E. as devisees in trust for sale : 
And whereas the deeds and writings comprised in the schedule 
hereto relate as well to the hereditaments comprised in the 
said Indenture as to other hereditaments of greater value 
held under the same title, and the deeds and writings specified 
or mentioned in the first part of the said schedule are in the 
custody of the said A. ; the deeds and writings specified or 
mentioned in the second part of the said schedule are in the 
custody of the said B. as mortgagee; and the deeds and 
writings specified or mentioned in the third part of the said 
schedule are in the custody of the said D. and E. : And 



(a) A deed of covenant of this nature will be found useful where part 
only of a property held under one title is mortgaged, and it is desirni to 
save the expense of a counterpart of the mortgage deed. Also where the 
mortgagor is a tenant for life, or trubtee, or whero he has himself covenanted 
with another for the pr^uction and furnishing of copies. 
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whereas it has been agreed that the said deeds and writings 
shall remain in the custody in which the same respectively 
now are as aforesaid, and that the persons, parties hereto of 
the first four parts respectively, shall enter into such cove- 
nants with respect thereto as are hereinafter contained : Now 
this Indenture witnesseth that in pursuance of the said agree- 
ment and in consideration of the premises, the said A., as to 
the deeds and writings specified or mentioned in the first 
part of the said schedule hereto, and the acts and deeds of 
himself, his heirs and assigns in relation thereto ; and the 
said B., as to the deeds and writing specified or mentioned in 
the second part of the said schedule, and the acts of himself, . 
his executors, and administrators in relation thereto, so long \ 
as the same deeds and writings shall be or ought to remain \ 
in his or their custody or power as such mortgagee or mort- ^ 
gagees as aforesaid, and also for the purpose of binding his or ; 
their assigns, so far as it is coijipetent for the said B. so to do 
without creating or incurring any personal liability on his 
part for the acts of such assigns, but not further or other- 
wise; and the said C. as to the last-mentioned deeds and 
writings, and the acts of himself, his heirs, and assigns in 
relation thereto, but without any such qualification of liability 
as aforesaid, do hereby for themselves the said A., B., and C, 
respectively, and their respective heirs, executors, adminis- 
trators, and assigns ; and the said D. and E. as to the deeds 
and writings specified or mentioned in the third part of the 
said schedule, and the acts of themselves respectively, and of 
their respective heirs, executors, and administrators in relation 
thereto, so long as the same deeds and writings shall be or 
ought to remain in their custody or power, and also for the 
purpose of binding their assigns, so far as it is competent for 
the said D. and E. so to do, without creating or incurring 
any personal liability on their part for the acts of such 
CMsigns, but not further or otherwise do hereby for themselves, 
their heirs, executors, administrators, and assigns, covenant 
with the said F., his heirs and assigns, that the said cove- 
nanting parties respectively, and their respective heirs, 
executors, administrators or assigns, unless prevented, &e. • 
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No. 23. 

Band of Indemnity against aU damage tohich may he stuiained in 
consequence of nonrj^oduction or loss of a certain deed. 

Know aU men^ &o. Whereas (recite conveyance to pur- 
chaser) : And wherecu preyiouslj to the execution of the said 
Indenture it was diseovered that a certain Indenture, dated 

the day of , and made between, Ac, and being 

(state nature of deed) was either lost or mislaid, and the said 
(purdioser), at the request of the said {vendor)^ agreed to 
pay the purchase-money upon the said (vendor) entering into 
the above-written bond : Now therefore the condition of the 
above-written obligation is such that if the above bounden 
(vendor) shall, from time to time and at all times hereafter, 
save harmless and indemnified the said (purchaser), his heirs, 
executors, and administrators, his and their lands and tene- 
ments, goods and chattels of and from all costs, charges, 
damages, and expenses which the said (purchaser), his heirs, 
executors, administrators, or assigns, shall or may bear, be 

at, or put unto on account of the said Indenture of the 

day of being lost, or on account of the said (pur- 

chaser) being deprived of the custody of the same : And if 
at any time hereafter the said Indenture shall be found and 
be delivered to the said (purchaser), his heiis or assigns, 
whole, uncancelled, and undefaced : Then, &c. 

No. 24. 

Bond of Indemnity from a vendor to a purchaser where (he title 

deeds have been lost or mislaid. 

Know all men, &c. Whereas, &c. (rexiie conveyance to pur- 
chaser): And whereas the several title deeds or evidences of 
title relating to the hereditaments and premises comprised 
in and granted by the hereinbefore recited Indenture, and 
which said title deeds or evidences of title are specified or 
mentioned in the schedule hereunder written or hereto an- 
nexed have been lost or mislaid, and the said (vendor) hath 
agreed to save harmless and keep indemnified the said (pur- 
chaser), his heirs and assigns, against all persons claiming 
any right or title to the said hereditaments and premises, or 
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any part thereof, in manner hereinafter appearing. And also 
that in case the said title deeds and evidences of title to the 
said hereditaments and premises shall at any times hereafter 
be found, the same shall be delivered up to the said (jMir- 
ehtuer)^ his heirs or assigns, whole, nncancelled, and nnde- 
f aoed : Now therefore the eanditkm of the above written obli- 
gation is suoh. That if the said (vendor), his heirs, ezecators, 
administrators, or assigns, shall, from time to time and at 
all times hereafter, save harmless and keep indemnified the 
said (jpurchaser), his heirs, executors, administrators, and 
assigns, of, from, and against all mortgages and other charges 
and incumbrances in anywise affecting the said heredita- 
ments and premises so granted as aforesaid, or any part 
thereof, and against all and every person and persons whom- 
soever claiming any estate, right or title of, in, or to the 
same, or any part thereof: And if the said title deeds and 
evidences, forming a complete and perfect title to the said 
hereditaments and premises, shall at any time be delivered 
up to the said (pjurehaser), his heirs or assigns, whole, uncan- 
celled, and undefaoed : Then, &c. 

No. 26. 

Covenant in reconveyance of demised Uaeeholde for indemnity hy 
Mortgagee and his solicitor in consequence of the loiBS of the 
Mortgage deed. 

And whereas the aaid mortgage deed of the day of 

has been mislaid by the said (solicitor), in whose 

custody the same was placed as solicitor for the said (mort- 
gagee), and the said (mortgagee) and at his request the said 
(solicitor) have agreed to enter into the covenant in respect 
of the same hereinafter contained: Now this Indenture also 
witnesseth that in pursuance of the said agreement and in 
consideration of the premises, they the said (mortgagee) and 
(solicitor) do hereby for themselves, their heirs, executors, and : 
administrators, and each of them doth hereby for himself, . 
his heirs, executors, and administrators covenant with the said 
(mortgagor), his heirs, executors, administrators, and assigns, 
that the said (mortgagee) and (solicitor), or one of them, 
their or one of liieir heirs, executors, and administrators, will 
keep the said (mortgagor) and his estate indemnified against 

O 
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the principal and interest secured by the said Indenture of 
Mortgage and all legal and equitable proceedings for recovery 
thereof by any person or persons whomsoever with all oosts 
thereof, and will during the life of the said {mortgager) and 
the period of twenty-one years firom his death reimburse him, 
his executors, and administrators, all diminution of price or 
other damage or expense consequent on the loss of the said 
Indenture of Mortgage. 

No. 26. 

Notice (a) hy a purchaser to a vender for the production of title 
deeds in purmance of a covenant for that purpose. 

Sir, — I hereby give you notice that I shall have occasion 

for the undermentioned deeds and writings at 

on the day of next, to support my title to 

the hereditaments purchased of you [or of m the ease 

may he"] and conveyed to me by indenture bearing date the 

day of , and made between, &c., when and 

where I request yeu will cause or procure them to be pro- 
duced. As witness my hand, this day of 

To (the vendor). (the purchaser,) 

No. 27. 

Provision in a dissolution of partnership, that the Deed of 
Partnership and dissolution of same thereon indorsed shaU he 
dqsositedfor the benefit of aU parties. 

And it is hereby agreed and declared by and .between the 
said parties hereto that the within-written Indenture, and 
these presents indorsed thereon, shall be deposited for safe 
custody on behalf of all the said parties hereto with A. of 

, &c., to be produced by him to and for the benefit 

of the said parties respectively, and their respective heirs, 
executors, or administrators, when and so often as occasion 



(a) The notice should be add jo aa o d to the party for whom it is intended, 
though if served personally the omission is not material : see Doe dem. 
MatKewton v. Wrightman, 4 Esp. 5. If not served personally, it should be 
delivered at his nsnal or last known place of abode ; bnt in such case it 
must be given to a servant, or agent, or attorney of the party, so as to give 
a reasonaole probability of it having reached him : see Doe d, Buro9$ v. 
Luecu, 5 Esp. 158 ; Janes d. Gr^(h$ v. Mair9h, 4 Dam. & East. 464. 
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ahall require; and the said parties respectively, or their 
respective heirs, executors, or administrators, shall be at 
liberty, so often as they shall think proper, at their own costs, 
to obtain from the said A. copies or extracts of or from the 
same Indentures, or either of them. 

No. 28. 

Dedaration (in purcha$e deed^ where pwrehase-money ia payable hy 
ifutahnents) thcU title deeds are to he depoeited in the hands of 
vendor* 8 trustee until M the instalments are paid. 

And it is hereby mutually declared and agreed by and 
between the said parties to these presents, that all deeds, 
evidences, and writings relating to the title of the said 
hereditaments and premises, and so granted unto the said 
(purdioser) and his heirs as aforesaid, shall immediately 
upon the execution of these presents be delivered into the 
hands of the said (vendof^s trusiee"), and be retained by him, 
his executors, administrators, and assigns, until the whole of 

the remainder of the said purchase-money or sum of £ 

shall be paid and satisfied to the said (yendor)^ as also all 
such costs as may be incurred by reason of the non-payment 
thereof, or of any part thereof; and after such payment and 
satisfEtction that the said (vendor's trustee)^ his executors, 
administrators, or assigns, shall and will re-deliver the said 
deeds, evidences, and writings unto the said (purchaser), his 
heirs or assigns, or unto such person or persons as he or they 
shall direct or appoint. 

No. 29. 

Deed of Covenant for the production of deeds by one purchaser 
vfiA a former purchaser of part of the property y hy way of 
substituHon for a similar covenant which had heen entered into 
hy the vendor. 

This Indenture made, &c., between A. (eooenantor) of, Sso,, of 
the first part; B. (covencmtee) of, &c., of the second part; 
and 0. (covenantor under former deed) of, &c., of the third 
part : Whereas by an Indenture dated, &c., and made between 
the said C. of the one part, and the said^B. of the other part, 
certain hereditaments situate, &c., were granted by the said C, 

02 
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unto and to the xuse of the said B., hia hdiB and ass^na for 
ever, and by an Indenture bearing even date vdth the said 
Indenture, the said C. entered into a covenant with the said 
B. for the production of the deeds and writings comprised in 
the schedule hereto, subject nevertheless to a proviso that in 
case the said C, his heirs or assign^, should dispose of such 
of the hereditaments to which the said deeds and writings 
should relate, as had not so been sold to the said B. as afore- 
said, and shotdd deliver the same deeds and writings to sach 
purchaser, and should thereupon procure such purchaser to 
enter into a covenant with the said B., similar to the covenant 
thereinbefore contained, then the said covenant should ceaae 
and become void : And whereas by an Indenture dated, &a, 
and made between the said C, of the one part, and the said 
A. of the other part, such of the said hereditaments as were 
not so sold to the said B. as aforesaid, have been granted bj 
the said C. unto and to the use of the said A., his heirs and 
assigns for ever : And whereas upon the treaty for the last- 
mentioned sale it was agreed that the said deeds and writings 
should be handed over to and be held by the said A. as suoh 
purchaser as aforesaid, and that for the purpose of discharging 
the said C. from the obligation of the said covenant for that 
purpose contained in the hereinbefore recited Indenture of 

the — — day of ■- , the said A. should enter into such 

' covenants in respect of the same deeds and writings as are 
hereinafter contained : And whereas in consequence of such 
arrangement the said B. hath immediately before the 
execution of these presents delivered up to the said 0. the 

said Indenture of Covenant dated the day of , 

as he the said C. doth hereby acknowledge : Now this In- 
denture witnesseth that in pursuance of the aforesaid agre^nent 
and in consideration of the premises the said A., in sub- 
stitution of the covenant so made and entered into by the 
said C. with the said B. as aforesaid, doth hereby for himself, 
his heirs, executors, and administrators, covenant with the 
said B., his heirs and assigns, that, &c 
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Table by which the Sessional date of any Act of Parliament from the 
1 George IIL to the present time may be ascertained. 



Oedrgein. 

began to reign 

October 26. 1760. 


George IV. 

began torelgn 

JanuAiy S9, 1820. 


WHltam 17. 
began toreign 
June 26, 1830. 


yictorla 
began to refgn 
June 28. I83f . 


1761 


1 


1791 


31 


1820 


1 


183o| 


11 G. IV. 

& 
1 W. IV. 


18371 

1 


7 W.IV. 

1 Vict. 


1867 


30&31 


1762 


2 


1792 


32 


1821 


2 


1831 


1 & 2 


1838 


1&2 


1868 


31&32 


1763 


3 


1793 


33 


1822 


3 


1832 


2 & 3 


1839 


2&3 


1869 


82&33 


1764 


4 


1794 


34 


1823 


4 


1833 


3 &4 


1840 


3&4 


1870 


33&34 


1765 


5 


1795 


85 


1824 


5 


1834 


4 & 5 


1841 


4&5 


1871 


34&35 


1766 


6 


1796 


36 


1825 


6 


1835 


5 & 6 


1842 


5&6 


1872 


35&36 


1767 


7 


1797 


37 


1826 


7 


1836 


6 & 7 


1843 


6&7 


1873 


36^37 


1768 
1769. 


8 
9 


1798 
1799, 


38 
39 


1827 
1828 


8 
9 


1837 


7 & 1 
Vict. 


1844 
1845 


7&8 
8&9 


1874 
1875 


37&38 
38^39 


1770 


10 


1800 


40 


1829 


10 




1846 


9&10 






1771 
1772 


11 
12 


1801 
1802 


41 
42 


1830 


11 &1 
W.IV. 


• 


1847 
1848 


lO&ll 
U&12 






1773 


13 


1803 


43 








1849 


12^^13 






1774 


14 


1804 


44 








1850 


13&14 






1775 


15 


1805 


45 








1851 


14&15 






1776 


16 


1806 


46 








1852 


15&16 






1777 


17 


1807 


47 








1853 


16&17 






1778 


18 


1808 


48 








1854 


17&18 






1779 


19 


1809 


49 








1855 


18&19 






1780 


20 


1810 


50 








1856 


19&20 






1781 


21 


1811 


51 








1867 


20&21 






1782 


22 


1812 


52 








1858 


21&22 






1783 


23 


1813 


53 








1859 


22^23 






1784 


24 


1814 


54 








1860 


23&24 






1785 


25 


1815 


55 


t 






1861 


24^25 






1786 


26 


1816 


56 








1862 


25&26 






1787 


27 


1817 


57 








1863 


26^27 






1788 


28 


1818 


58 








1864 


27^28 






1789 


29 


1819 


59 








1865 


28^29 






1790 


30 


1820 


60 






« 


1866 


29 ft 30 
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APPENDIX (V). 



Forty years 
siibetituted 
for sixty 
years as the 
I'oot of title. 



" The Vendor and Purchaser Act (37 & 38 Vict. c. 78)." 

An Ad io amend the Law of Vendor and Purchaaer^ and/uriker 

to gimplify Title to Land. 

37 k 38 Vict. Whereas it is expedient to fiBMnlitate the transfer of land 

^^PiZ? by means of certain amendments in the law of vendor and 

purchaser: 

Be it enacted by the Queen's most Excellent Majesty, by 
and with the advice and consent of the Lords Spiritual 
and Temporal, and Commons, in this present Parliament 
assembled, and by the authority of the same, as follows : 

1. In the completion of any contract of sale of land made 
after the thirty-first day of December One thousand eight 
hundred and seventy-four, and subject to any stipulation to 
the contrary in the contract, forty years shall be substituted 
as the period of commencement of title which a purchaser 
may require in place of sixty years, the present period of 
sudi commencement; nevertheless earlier title than forty 
years may be required in cases similar to those in which 
earlier tiUe than sixty years may now be required. 

2. In the completion of any such contract as aforesaid, and 
subject to any stipulation to the contrary in the contract, 
the obligations and rights of vendor and purchaser shall be 
regulated by the following rules ; that is to say. 

First. Under a contract to gprant or assign a term of 
years, whether derived or to be derived out of a 
freehold or leasehold estate, the intended lessee or 
assign shall not be entitled to call for the title to 
the freehold. 

Second. Eedtals, statements, and descriptions of facts, 
matters, and parties contained in deeds, instruments. 
Acts of Parliament, or statutory declarations, twenty 
years old at the date of the contract, shall, unless and 
except so far as they shall be proved to be inaccurate, 



Rules for 
r^ulating 
obligations 
and rights of 
vendor and 
purchf 
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be taken to be sufficient evidence of such facts, matters, 37 & 38 Vict, 
and descriptions. _^*P:J?L_ 

Third. The inability of the vendor to furnish the pur- 
chaser with a legal covenant to produce and famish 
copies of documents of title shall not be an objection 
to title in case the purchaser will, on the completion of 
the contract, have an equitable right to the production 
of such documents. 

Fourth. Such covenants for production as the purchaser 
can and shall require shaU be furnished at his ex- 
pense, and the vendor shall bear the expense of pe- 
rusal and execution on behalf of and by himself, and 
on behalf of and by necessary parties other than the 
purchaser. 

Fifth. Where the vendor retains any part of an estate 
to which any documents of title relate he shall be 
entitled to retain such documents. 

3. Trustees who are either vendors or purchasers may sell Tnuteet may 
or' buy without excluding the application of the second ^.jj^^^?^^ 
section of this Act. rules. 

4. The legal personal representative of a mortgagee of a ^^ff^ personal 
freehold estate, or of a copyhold estate to which the mort- mJy^vey^* 
gagee shall have been admitted, may, on payment of aU legal estate of 
sums secured by tha mortgage, convey or surrender the mort- "^"^y*^ 
gaged estate, whether the mortgage be in form an assurance 

subject to red^nption, or an assurance upon trust. 

5. Upon the death of a bare trustee of any corporeal or Bare legal es- 
incorporeal hereditament of which such trustee was seised in Jj^J" tT vest 
fee simple, such hereditament shall vest like a chattel real in executor or 
in the legal personal representative from time to time of ■^™*'^"*™**'''* 
such trustee. 

6. When any freehold or copyhold hereditament shall be Married woman 
vested in a married woman as a bare trustee, she may convey T^^'^ 
or surrender the same as if she were a femme sole. oonrej, &c. 

7. After the commencement of this Act, no priority or P*;otection and 
protection shall be given or allowed to any estate, right, ^^to^a^J^ 
or interest in land by reason of such estate, right, or interest 
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37 & 38 Vkjt being protected by or tacked to any legal or other estate or 
— ^^ — '. — interest in such land ; and full effect shall be given in every 
»wr *" Court to this provision, although the person ^dainung sS 
priority or protection as aforesaid shall claim as a purchaser 
for valuable consideration and without notice; Provided 
always, that this section shall not take away from any 
estate, right, title, or interest any priority or protection 
which but for this section would have been given or allowed 
thereto as against any estate or interest existing before the 
oommencement of this Act. 



Nou-i-egiatnir- 
tion of will in 



8, Where the will of a testator devising land in Middlesex 
...... - or Yorkshire has not been registered within the period 

cured in certoin allowed by law in that behalf^ an assurance of such laud 
cases. to a purchaser or mortgagee by the devisee or by some one 

deriving title under him shall, if registered before, take pre- 
cedence of and prevail over any assurance firom the testator*8 
heir-at-law. 



Vendor or pui** 
chaser may 
obtain deciaion 
of judge in 
chamlwrs as to 
requisitions or 
objectioDs, or 
compensatioDy 
&c. 



9. A vendor or purchaser of real or leasehold estate in 
England, or their representatives respectively, may at any 
time or times, and from time to time, apply in a summary 
way to a Judge of the Court of Chancery in England in 
chambers, in respect of any requisitions or objections, or any 
claim for compensation, or any other question arising out 
of or connected with the contract (not being a question 
affecting the existence or validity of the contract), and the 
Judge shall make such order upon the application as to him 
shall appear just, and shall order how and by whom all or 
any of the costs of and incident to the application shall be 
borne and paid. 

KxteiUofAct* A vendor or purchaser of real or leasehold estate in 
Ireland, or their representatives respectively, may in like 
manner and for the same purpose apply to a judge of the 
Court of Chancery in Ireland, and the Judge shall make 
such order upon the application as to him shall appear just, 
and shall order how and by whom all or any of the costs of 
and incident to the application shall be borne and paid. 

10. This Act shall not apply to Scotland, and may be cited 
as the Vendor and Purchaser Act, 1874. 
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ABANDONMENT 

of oentract entitles vendor to have abstract retarned, 35, 36. 

and also all drafts, &c., 37. 
on, what costs are recoverable by either party, 36, 37, 38. 

ABATEMENT 

of purchase-money, there being no title deeds, d8. 
of n^ortgage-money on loss of title deeds, 28. 

ABSENCE OP TITLE DEEDS 
raises suspicion of deposit, 94. 
caution to be exercised by purchaser in, 94. 
by reason of title depending on successive descents, 98. 

destruction by fire, 95. 

loss, 96. 

concealment, 83. 

ABSTRACT OF TITLE, 
property in, 35. 
who entitled to, 35. 
of suits in equity concerning, 36, 37. 
to be returned to vendor when contract ofif, 35. 
purchaser's* right to, and right to retain, 35. 
during continuance of contract purchaser sufficient property to 

maintain detinue, 36. 
formerly, prepared by purchaser's solicitor, 71. 
purchaser may now insist on, 71. 
commencement of, 71, 72, 73. 
what deeds should be set out in, 73. 
of stating incumbrances in, 75. 
judgments should be stated in, 77. 

consequence of omitting such statement, 77. 
useful to subjoin to, statement as to whether vendor married, &e., 77. 

or any peculiarity in the situation of the parties, 77. 
upon delivery of, vendor's solicitor must be prepared to produce deeds 
or furnish attested copies, 76, 79. 
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ABSTRACT OP TITLE (continued) 
as to yerifi€ation of, 76, 82. 

where vendor has only a coyenant for productioD, 78, 80. 
to relieve vendor from verifying, condition mast he precise, 80, 81 

110. 
where for purpose of verifying, vendor mnst furnish attested copies, 

81, 110. 
comparison of, with original deeds, 84. 

ohservations on the practice of not comparing the, with deeds, 85. 
in sales hy court, mortgagees to produce deeds for comparison with, 26. 
examining with deeds at what place, 78. 

at whose expense, 78. 

principal points to he attended to, 86. 
right of purchaser to inspection of earlier deeds than in, 73. 
to what extent searches should he made, Ap. xiii. 

in registered counties, Ap. xii. 
duplicate, wise precaution for mortgagor to retain, 99. 

AOICDENTAL 

loss of deeds hy mortgagee, 27. 

amount fixed as compensation in recent case, 28, note (a). 

effect of, on collateral security, 27, 28. 

by fire between contract and completion, 9, 7. 

ACCOUNTANTSHIPS, 
search for, Ap. xi. 

ACKNOWLEDGMENT 

of married women, proof of, Ap. i. 

ACT BOOK OF ECCLESIASTICAL COURT 
receivable as evidence, when, Ap. i. 

ACTION (See Dbtdiuk and Tbovbb) 
against vendor for concealment, 83. 
as to separate, by purchasers of small portions of an estate against the 

covenantor, 159. 
for title deeds by purchaser under decree, restrained, 49. 

ACTS OP PARLIAMENT, 
proof of, Ap. i. 

recital and statement in, when to be evidence, Ap. ix. 
table by which sessional date of, from 1 Qeo. III., may be found, 
Ap. XXXV. 

ADMINISTRATION, 

letters of, received as evidence of intestacy, Ap. v. 
proof of, Ap. L 

suit, in sale by Court in, deeds to be produced by mortgagee for com- 
parison with abstract, 26. 
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ADMINISTRATOR, 

title of, proof of, Ap. yii 

ADMIRALTY OFFICE, 

books of, evidenoe as to death of sailors, Ap. yiii. 

ADMISSION 

in answer in Ghanceiy of deeds, effect of, 25, 65. 

AFFIDAVIT 

showing party's interest and stating refusal to allow inspection when 

required, 48. 
as to production of deeds, 59. 
as to sufficiency of, 59, note (b). 
under 15 <& 16 Vict., c. 86, ss. 15 & 20, 70, note (a). 

AFFIRMATIVE EVIDENCE. 

covenant for production of deeds, usually confined to^ 140. 

AGREEMENT : See Contbaot. 
recitals of : See Rboitals. 

AGRICULTURAL LAND, 

on purchase of, search for drainage loans, Ap. xii. 

ALIENEE 

of vendor, not bound at law by a collateral covenant, 137. 
of purchaser, bound by his covenant to produce, 148, 149. 

what necessary that benefit of covenants run with the land, 149. 

ALIUNDE, 

purchaser may show title bad, 74. 

ALLOTTED LAND, 

proof of, Ap. ii. 

ALLOWANCE : See Abatement. 

AMBULATORY, 

right to possession of a deed in which several interested, 131. 

ANCIENT DEEDS 

not to be abstracted, 73. 

but may be inspected, 73. 
must on completion be given up^ 73.* ^ 
attested copies of, cannot be required. 111. 

ANNUITANT 

not entitled to possession of deeds, 34. 
effect of, not taking deeds, 104 and note (a). 

ANNUITIES, 

searches for, Ap. li. 

owners of, not entitled to deeds, 34, 104, note (a). 
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ANSWER, 

where from, suspicion of frand, deeds ordered to be produced, 25. 

purchaser having notice, production ordered, 60, 
where it appears from, that deeds relate to plaintiffs title, though 

denied by defendant, production ordered, 53. 
admission of documents in, 65. 
production ordered though fraud denied by, 67, note (c). - 

APPOINTMENT, ' 

how persons claiming under powers of, take benefit of ooveBants 
running with the land, 153. 

APPRENTICESHIP DEED, 

an expired, belongs who to, 35. 

ASSENT 

by party entitled to deeds, to another without right taking them, 9. 

of executor, proof of, Ap. i. 

of protector of settlement : See Consent. 

ASSIGNEES IN BANKRUPTCY : See Bankbuptot. 

ASSIGNMENT, 

loss of mesne, of leaseholds, 96. 

where mesne, of term of years presumed, Ap. v. 

ASSIGNS 

of vendor not bound at law by a collateral covenant, 137. 
of purchaser bound by his covenant to produce, 149. 
of covenantee to sue must be in same estate in which the party had 
with whom the covenant was made, 162. 

ASSURANCE, 

whether under covenant for further, purchaser can enforce covenant 

for production, 128, 129. 
when covenant for production should be by separate, 135. 

ATTESTATION 

to be observed in examining deeds, 87. 

ATTESTED COPIES, 

nature and value of, 111. 

practical importance of, 111. 

when purchaser may rest content with. 111. 

where vendor must furnish, for verification of abstract, 81. 

stipulations that purchaser shall not have covenant for production of 

deeds amounts to a denial of, 112. 
condition that purchaser pay for, not generally includes those required 

for verification of abstract, 112. 
vendor to pay for, f6r verification of abstract, 112. 
rule as to, 113. 
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ATTESTED COPIES (conHnued), 

of what deeds purchaser entitled to, 113. 
not of instruments on record, 113. 
except when, 114. 
of court rolls need not be furnished, 115, 116. 
of settlement brought on title by mortgagee, 118. 
to be supplied by trustees in bankruptcy at expense of estate, 134. 
whether, should be stamped, 118 and note (d). 
whether if deed be lost, would be admitted in evidence unstamped, 

119, note (6). 
usual stipulation on sale in lots as to, 116. 
cases of hardship, vendor having to supply, 117, 118. 
when vendor may covenant to produce, 146. 
on sale under decree, 116. 

ATTORNEY : See Solioitob. 

AWARD 

under Copyhold Enfranchisement Act, how proved, Ap. ii. 
Indosure Acts, how proved, Ap. iL 

BANKRUPT, 

covenant for production of deeds by, Ap. zvii. 

BANKRUPTCY, 

trustees in, bound to covenant for production of deeds, 134. 
how their covenant should be limited, 134. 
furnish attested copies, 134. 
form of covenant for production by, Ap. xvii. 
proceedings in, how to be proved, Ap. ii. 
search when to be made for, Ap. xi. 

BARGAIN AND SALE, 

when to be covenanted to be produced, 145. 

BEDFORD LEVEL, 
searches in, Ap. xii. 

BENEFIT 

of covenants running with the land, what is meant by, 147. 
when the, of covenants run with the land, 147, 149. 

BIBLE, 

entries in, when evidence of facts recorded, 143, Ap. vi. 

BILL IN CHANCERY, 
what proof of, Ap. vii 
for inspection, what will support, 50. 

BIRTH, 

evidence oi^ Ap. ii. 

when certificate of, should be ready for production, 93. 



zllT niDEX. 

BISHOPS RBaiBTBH. 

when evidence^ Ap. Tiii. 
BOND 

of indemnity hj iDortgagee on loss of title deeds, 27. 

mor^agee cannot bob under, being a collateral security where deeda 

lost, 28. 
form of indemnity against damage arinng from non-production of a 
certun deed, Ap. xxs. 
from vendor to purchaser where title deeds are loet, Ap. xxx. 
BOOKS, 

entries in, where evidence of 6icts recorded, Ap, iv. 
of Bank of England, eridcnce, Ap. viii. 
of East India Co., evidence, Ap. viii. 
of Admiislty oEBoe, evidence, Ap. viii. 
of a corporation, evidence, Ap. viii. 
BOUNDARIES : 3te iDBSTrrr of P4KOBL8. 
BUBIAL, 

oertiflcate of, evidence of death, Ap. iii. 

when ahould be ready for production, 98. 
CASE 

for opinion of counsel taken by tmatee to be piodnced to cestui 
que tragi, 16, note (a). 

CAUTION 

to be exercised by purchaser where deeds are not produced, 94. 
where there are no deeds, 98. 
CERTIFICATE 

of enrolment of disentailing assurance, Ap. iv. 

of births, marriages, and deaths, evidenoe, Ap. ii, 

of burial, Ap. iii. 

of aoknowledgment oi married women, Ap. i. 
loos of, Ap. i. note (a). 

deetmction of deeds by fire before, 96, 97. 
CESTUI QUE USE, 

whether, or feoSee to usee entitled to deeds, 12. 

inspection by, of deeds in hands of trustee, 17. 

entitled to production of case submitted to, and opinion of oonnsel, 16, 
note (a). 

priority between, and equitable mortgage of trustee without notice of 
trust, 17, note (a). 

effect of covenants when entered into with, 154. 
CHANCERY, 

proceeding in, proctf of, Ap. vii. 
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CHARGE: /See Inoumbbanoeb. 

CHARTERS : See Deeds. 

CHATTELS, 

title deeds not considered as, 2. 

CHIEF RENT, 

owner of, not entitled to title deeds of land, 34. 

CHIROGRAPH 

evidence of fine, Ap. iv. 

CLIENT : See Solicitor. 

CODICIL, 

when covenant to produce, cannot be required on sale by heir, 140. 

COLLATERAL 

covenants not binding at law on alienee, 137. 

covenants of cestui que trust or mortgagor, 137. 

mortgagee having lost title deeds cannot sue under a security, 27. 

COMMENCEMENT OF TITLE, 
former rule as to, 71. 

how effected by Vendor and Purchaser Act^ 1874 .. 71, 72, 74. 
security of, 40 years back considered, 72. 

COMMISSIONERS (REAL PROPERTY), 

cases of hardship mentioned by, where vendors had to supply attested 

copies, 118. 
recommendations as to covenants running with the land, 155. 
suggestions for removal of difiBculties as to title deeds, 161. 

COMMON LAW PROCEDURE ACT, 
1852, piofert done away with, 39. 
1864, extending inspection to coimty courts, 46. 

COMMON, TENANTS IN, 

right to custody of deeds as between, 32. 

on partition, 32. 
production and inspection of deeds by, 66, 82. 

COMMON TITLE, 

persons claiming adversely under, to certain point not necessarily 
entitled to production to that period, 31, note (5), 66. 

COMPANY, 

covenant for production of deeds by, Ap. zvi. 

COMPARISON 

of abstract with original documents, 84. 

COMPENSATION: /S^^ oZso Abatement, 
by mortgagee for loss of title deeds, 27. 

amount fixed in a recent case, 28, note (a). 
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COMPLETION, 

respective rights of vendor and purchaser as to deeds on, 102. 

CONCEALMENT 

by vendor's solicitor, 77, 83. 
fraudulent, of deeds, 83. 

CONCURRENCE 

in sale by mortgagee ; he must produce deeds, 68. 

of executor in dealing with estates passing under will when, Ap. ii. 

CONDITIONS OF SALE 

construed strictly against vendor, 80, 81. 

as to attested copies, 117. 

as to custody of deeds, 122. 

against production of earlier title, do not preclude purchaser objecting 

aliunde, 74. 
what not unusual, on sale by court, 116. 
that purchaser shall have covenant to produce deeds amounts to a 

denial of attested copies, 112. 
requiring purchaser to pay for attested copies, do not include 

generally those required to verify abstract, 112. 

CONSENT,. 

where mortgagees, to sale by Court they must bring deeds in, 26, 27, 
132. 
mortgagor must covenant to produce deeds not given up, 132. 
where mortgagees do not, to sale what provisions should be made, 

132, 133. 
of protector of settlement to disentailing assurance, evidence of, 
Ap. ii. 

CONTINGENT REMAINDERMAN : See Remaindsrman. 

CONTRACT, 

vendor trustee for purchaser from date of, 102. 
going off, what expenses recoverable, 37. 

CONVERSION, 

wrongful detention or, of deeds, 09. 

CONVEYANCE, 

cost of preparation of, before proper time if contract goes off, 37. 
when it may contain a covenant to produce deeds, 135. 
drafts of, belong to client, not solicitor, 38. 

should be returned to vendor on contract going off, 37. 
when, should be executed as an escrow, 103. 

COPARCENERS, 

all equal right to custody of deeds relating to joint title, 32. 
may justify detention against each other in detinue, 32. 
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COPIES : See also Attested Copieb, 

of deeds when admitted in evidence, 94, note (c), Ap. viii. 

vendor has a right to retain, of what instruments, lOd. 

of records, Ap. v., vii. 

of instruments on record, vendor must verify abstract hj, 81. 

purchaser's right to, on completion, 103. 

of deeds, when to be produced by owner of equity of redemption, 26. 

of court rolls, examined, evidence, Ap. iL 

although not the original copies, Ap. iii. 

to be produced for verification of abstract, 80. 

when, to be covenanted to be produced, 144, 145. 

COPYHOLD, 

searches on purchase of, Ap. xii. 

on sale of, what to be produced to purchaser, 82. 

Enfranchisement Acts, proof of award under, Ap. ii. 

CORPORATION, 

books of, evidence, Ap. viii. 

COSTS 

of abstract, 71. 

of examination of abstract, 37, 78. 

of production of deeds, 78. 

what, recoverable by purchaser if sale goes off by default of vendor^ 

37,38. 
no, recoverable if no written contract, 38. 
of covenants to produce deeds, 118, note (a), 136. 

COUNSEL, 

case submitted to, and opinion of, by trustee at cost of trust estate to 

be produced to the cestui qu£ irtist, 16, note (a), 
opinion of, on abstract purchaser's right to, if contract goes off, 36. 
if opinion of, written on abstract, may be erased, 37. 
solicitor responsible for placing full statement of deeds before, 84, 85. 
duty of solicitor to submit abstract to, in every instance, 85, note (a), 
practice of taking opinion of, in London and in country, 85, note (a), 
whether, should advise on title before or after examination of deeds, 88. 

Mr. Martin's opinion, 88. 

Lord St. Leonards' opinion, 89. 

usual practice, 90. 

COUNTERPART 

and original but one deed in law, 34. 

when executed holder of one part cannot compel production of other 

part, 41. 
of lease when on partition to be deposited, 67, 109, 133. 
when, may be used in evidence of other part, 96, note (5). . 

P 
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COUNTY COURT, 

to what extent inspection allowed, 46. 

COURT, 

under what ciicamstances deeds ordered into, 6, 7, 17. 
deeds not ordered to he brought into, in cases between &ther, tenant for 
life, and son, remainderman, without evidence of spoliation, 4. 
otherwise where remainderman a stranger, 8. 

when this right strengthened, 8. 
not at sait of contingent remainderman, 8. 
except on evidence of spoliation, 9, 17. 
In sale under direction of, purchaser cannot apply to court of law for 

deeds, 49. 
deeds deposited in, in creditors' suit by executor only delivered out to 

person depositing them, 69. 
to what extent inspection allowed in county, 46. 

y COURT ROLLS, 
/^%r i^'^Ct^^" production and inspection at law, 47. 
^T/"^ ^Kt^^rCO open to tenants, 47. 

/T*^^^ jP >Ki" >^ strangers not entitled to inspection of, 47, 113. 
Jv2v^\^ . ' ' jy who are strangers, 47. 

jl^^y^y^ ZiTj /^/^ heir at law of deceased tenant entitled to inspection of, 48w 
- / ' / "- ' " evidence for both lord and tenant, 47. 

inspection of, allowed in all cases of dispute between loid and 

tenant, 48. 
intending purchaser not allowed inspection, 47, 115. 
attested copies of, whether purchaser entitled to, 115. 
copies of: 8e» Copibs of Coubt Rolls. 

where lost or destroyed, how abstract to be verified, 115. 
where to be covenanted to be produced, 144, 145. 
proof of, Ap. ii. 
searches to be made in, on purchase of copyholds, Ap. xiii. 

COVENANT FOR PRODUCTION OF DEEDS, 
purchaser's right to, not delivered up, 120, 132. 
vendor having only, must procure production of deeds to purchaser, 

78,80. 
costs of^ formerly, 120. 

now under Vendor and Purchaser Act, 1874. .120, note (o), 136. 

vendor having entered into, not therefore entitled to retain deeds, 124. 

formerly purchaser not bound to take title without a valid, 124, 125. 

rule as determined by Vendor and Purchaser Act, 1874, 127. 

wHother, can be required under covenant for further assunmoe, 128, 

129 
mortgagee concurring in sale bound to, 132. 
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COVENANT FOR PRODUCTION OP DEEDS (oontintied) 
but not where not a concurring party, 132. 

provision to be made in last-mentioned case, 132. 
trustees in bankmptcy bound to, 134. 

bow this covenant usually confined, 134. 
from whom purchaser bound to accept usual proviso qualifying, 134, 

Ap. xxi. ' 

under what conditions vendor not bound to procure, from other parties 

holding deeds, 134. 
sometimes, framed to allow purchaser to take copies, 135. 
when, should be by separate instrument, 136. 
expense of, 135. 

by and with whom, should be made, 136, et seq, 
what necessary in order tbat^ run with the land, 136. 
not necessary to obligatory force of, that covenantor have custody of 

deeds, 136. 
proper party to enter into, where property in settlement, 136. 
usual, entered into by trustees or mortgagees, 137. 
when husband of a married woman should enter into, 137. 
trustees taking estate and deeds relating to other land may procure 

tenant for life to enter into, 137. 
with whom the, should be entered into, 138. 
sho uld extend to what documents, 139. 
effect of, without a sc'Be^ule, 139. 
generally confined to affirmative evidence, 140. 
purchaser not entitled to, as to mere negative evidence, 141. 
Offen V. Hannam, 141. 
Moulton V, Edmonds, 142. 
of what doeuments purchaser may have inspection but not a, 140, 144. 
of copies of court rolls, 144, 145. 
should embrace records, probates of wills, &c., 144. 
should not be confined to deeds only, 146. 
to what other documents, should extend, 146. 
where it runs with the land, 147. 
is a real covenant, 147. 

means by which chain of covenants continue unbroken, 148. 
benefit of, entered into with owner of land runs with the land to each 

successive transferee, 149. 
not material in, that covenantor be the person conveying the land, or 

a stranger, 150. 
Lord St. Leonards^ opinion, 150. 
Mr. Jarman's view, 151. 
if no, running with the land, whether objection to title, 156, note (5). 
inability of vendor to furnish purchaser with a legal, not now an 

objection to title, 162. 
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1 INDEX. 

COVENANT FOR PRODUCTION OF DEEDS (continued) 

as to separate actions by purchasers of small portions of one estate 

under a, 159. 
on sale in lots purchaser of one lot taking from purchaser of another 

not entitled to include his conveyance, 159. 
precedents of : See CoirrBNTS, Ap. [IQ.].' 

COVENANTS 

for further assurance, whether under same purchaser may obtain 

covenant for production of deeds, 123, 129. 
collateral, i, e., those of cestui que trust and mortgagor, 137. 

not binding at law on an alienee, 137. 
for production of attested copies may be taken when, 146. 
real, what,. 147. 

means by which chain of, for production continues unbroken, 148. 
benefit of^ entered into with owner of land runs with the land to each 

successive transferee, 149. 
absolute necessity that covenantee have the land to which, relate, 

152. 
assignee of covenantee to sue must be in same estate which the party 

had with whom the, were made, 153. 
mode by which persons taking under the exercise of powers become 

entitled to benefit of, which run with the land, 153. 
effect where entered into with cestui que use, 154. 
effect where entered into with mortgagor, 151. 
effect of, by lessee wit^ a stranger to the reversion, 152. 

CREDITOR, 

vendor's lien for purchase-money is valid against, 102. 

CROWN, 

grant from, how proved, Ap. iv. 

vendors stating place of where may be seen need not produce, 81. 
debts should appear on abstract, 77. 
search for, Ap. xi. 

CURRENCY : See Covenaih' fob PaooucTiON of Deeds. 

of covenant for production of deeds with the land, chap. v<ii., 4. 

CURTESY, TENANT BY THE, 

entitled to custody of title deeds, 34. 

CUSTODY OF TITLE DEEDS, 

the immediate freeholder entitled to, 3. 
between father, tenant for life, and son in tail or in fee, 4. 
where suit is pending and being actively prosecuted, 7. 
between tenant for life and vested remainderman a stranger, 8. 
where remainderman is contingent or in the nature thereof, 8. 
where danger of deeds being destroyed by tenant for life, 9. 
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CUSTODY OP TITLE DEEDS (continued) 

whether reversioner entitled to, on confirming life estate, 10. 

tenant in tail in possession entitled to, 10. 

an equitahle tenant for life not entitled to, 10. 

tenant in tail in possession entitled to, in preference to trustees under 

a prior term for raising portions, 11. 
right to the, on conveyances taking effect under Statute of Uses, 12. 
the grantee or releasee to uses not now entitled to, 14. 
trustee having legal estate entitled to, 16. 
mortgagee in fee entitled to, 18. 
right of mortgagee of life estate to, 20. 

of a remainderman to, 21. 
mortgagee for a term not entitled to, 23. 
coparceners or joint tenants equal right to, 32. 
right to, on partition, 32. 

right to, as between joint tenants for life, remainder to one in fee, 33. 
right of jointress and dowress to, 34. 
whether owners of rent charges and annuities entitled to, 34. 
of leaseholds, 34. 
of an expired lease, 34. 
of apprenticeship deed, 35. 
of abstract of title, 35. 
of drafts, 38. 
where the, is as trustee for others, they are entitled to their production, 

40, 41, 42. 
on a sale, chap. IV. 
usual form of condition as to, on sale in lots, 122, 127. 

■ 

when retained by vendor, 120. 

no one purchaser greater right to, than another independent of 

stipulation, 120, 121. 
old rule as to, on sale in lots, 121. 

as varied by Vendor and Purchaser Act, 1874, 121, 122. 
vendor not entitled to retain, merely because he has covenanted to 
produce them, 122. 

usual arrangement in such cases, 123. 

DANGER OF SPOLIATION : See Spoliation. 

DATE : See oho Pbiobitt, 

of deeds should be examined, 86. 

DEATH, 

evidence of, Ap. iii. 

without issue, evidence of, Ap. iii, 

presumption of, in cases of pedigree, Ap. iii. 

DEBTS : See Cbown Debts. 
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DECLABAllON, 

statutory, of near relations eTidenoe as to death without issae, Ap. iii. 
as to identity of parcels, Ap. ▼. 
by vendor that property is unencumbered, Ap. ziiL 

DECREE, 

form of, in foreclosure suit, 18, note (b). 
sale under, bringing deeds into court, when by mortgagee, 68. 
examination of deeds, 93. 
what covenants for production purchaser under, entitled to, 110. 

attested copies, 116. 
arrangements as to deeds in, 116. 
partition under, what usual direction as to deeds, 32. 
how proved, see Ap. Hi. v. 

DEDUCTION 

of title, from what period, 71. 

as to sufficiency of forty years, 71, 72. 
principle of rule as to commencement of, 74. 

DEEDS : See also Title Deeds, 
wrongful detention of, 99. 
where lost : See Loss of Deeds. 
fraudulent concealment of, 81. 
non-production of: See Non-Production of Deeds. 
proof of, generally, Ap. [I], 
enrolled, how proved, Ap. iii. 

DELIVERY 

of deeds under threat to persons not entitled to them, 9. 

effect of, by mortgagor to mortgagee, 106. 
effect of, of mortgage deed with object of transferring mortgage, 23. 
of mortgage deed by mortgagee with bad title, not enforced, 32. 
of abstract, 78. 

DEMISE, 

deed of, on determination of term who belongs to, 35. 

DENIAL, 

in answer in Chancery as to documents, 63. 

of plaintiff's title not sufficient to resist production, 64. 

by mortgagee of mortgagor's title to redeem, 68. 

of fraud by defendant not sufficient to prevent production, 67, note (c). 

DEPOSIT, 

interest on, whether recoverable on contract going off, 38, note (a), 
of deeds in court in what cases, 6, 6. 

when will be delivered out to tenant for life, 6. 
by executor in creditor's suit, 69. 
suspicion of, when not produced, 94. 



IKBEX. liii 

DEPOSIT (continued) 

of deeds on completion for joint benefit of parties, 138, 134. 
seldom effected as to more than a single deed, 123. 

DESCENT: iS^ Hsibship ; Pedigbeb. 
evidence of, in proof of abstract, 93. 
title depending on successive, cUfiBcnlties of, 98. 
sometimes no deeds nnder title by, 98. 
what not good title under, 98. 

DESTRUCTION 

of deeds, effect of, on title, 95. 

liability of mortgagee for, of mortgage deed, 27, 28. 

amount of damage fixed in one case, 28, note (a), 
fraudulent, 100, 101. 

DESTROYING DEEDS, 

when danger of: Bee Spoliation. 

DETENTION: Bee aUo DvnsuE. 
wrongful, of deeds, 99. 

DETINUE, 

action of, for deeds cannot be maintained where party has no in- 
terest, 3. 

who may maintain, 3, 4, 97. 
coparceners may justify against each other in, 32. 
purchaser during continuance of contract sufficient property in 
abstract of title to maintain, 36. 
DEVISEE 

selling must produce to purchaser any subsequent will or codicil, 140. 

DEVOLUTION 

of title deeds, ordinary, 4. 

DIMINUllON : Bee Abatbmbnt. 

DISCOVERY, 

what applicant for, must show at law, 46. 

under 17 & 18 Vict. c. 126, s. 50, 45. 

importance of defendant not being bound in every case to give, 51. 

nature of, given by a Court of Equity, 52. 

what, cannot be compelled of a party, 52. 

no, granted of deeds exclusively evidencing title of other party, 53. 

allowed where party seeking it has an equal interest in deeds with 

holder, 54. 
not allowed to extend to an indiscriminate inspection of deeds, 55. 
what interest party applying for, should have in deeds, 56. 
what, a tenant in tail entitled to, 57. 
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» 
DISCOVERY (continued) 

what, an heir entitled to, 58. 

as between purchaser and vendor, 58. 

by customary heir, 58, note (c). 

by bon& fide purchaser for vidue without notice, 59. 

what purchaser has to state to prevent, 60. 

the consideration, 60. 
by mortgagee, 61, 62. 
mere allegation that party is entitled to estate not safficient to entitle 

him to, 63. 
defendant showing plaintiff has no title need not give, 65. 
bill of, to ascertain boundaries from other persons* deeds, 61, 62. 

DISENTAILING DEED, 

proof of enrolment, Ap. iii., iv. 

tenant in tail barred not entitled to see, 57. 

DOCUMENTS : See aho Dbedb, Attested Copies, Copies. 

what other, than title deeds should be covenanted to be produced, 146. 
executed abroad, proof of, Ap. iii. 

DOUBTFUL 

expressions in contracts or conditions of sale construed strictly against 
vendor, 80, 81. 

D0WRES8 

must give up deeds on having dower confirmed, 34. 

DRAFTS 

of conveyance when to be returned to vendor, 37. 

of deeds, attorney has no right to keep as against client, 38. 

DRAINAGE LOANS, 

when search to be made for, Ap. xii. 

DUTY : See Suooession Duty 
of solicitor, see Solicitob. 

■ 

EJECTMENT, 

attested copies useless in, except in what cases, 111. 

ENFRANCHISED COPYHOLDS, 
evidence of, Ap. j[y. /\ • 
how owner of, may obtain production of court rolls, 47, 48. 

ENROLLED DEEDS, 

attested copies of^ 113, 114, 115. 
4X)venant for production of, 146. 
proof of, Ap. iii. 
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ENTRY 

in books of a corporation, Ap. viiL 

the Bank of England, xb. 

East India Go. ib. 
when evidence of pedigree, Ap. vi, yiii 
by attorneys of charges evidence of what, Ap. viii. 
by steward of receipts for trespass evidence of what^ tb. 

EQUITABLE 

estate, tenant for life having, not entitled to deeds, 10. 

on purchase of, inquiry to be made of trustee, Ap. xiv; 
mortgage should be abstracted, 75, 76. 
Lord Eenyon's opinion, 75. 
Mr. Preston's opinion, 76. 
priority between holder of, from trustee, and cestui que truetf 17, 
note (a). 

EQUITY, 

bill in, for inspection, what will support, 50. 

proof of proceedings in, Ap. vii. 

of redemption, notice to be given to mortgagee on purchasing, Ap. xiv. 

holder of, when bound to produce copies of deeds, 26. 

on sales of, difiQculties as to deeds, 99. 

deeds may be retained by mortgagor in respect of, when, 131. 

ESCROW, 

where purchase deed delivered as, vendor cannot raise on deeds more 

than balance of purchase-money, 3. 
when conveyance should be executed as an, 103. 

ESTATE TAIL : See Tbnamt ih tail. 

ESTATES SOLD IN LOTS : See Lots. 

EVIDENCE : /8w Ap. p]. 

statement as to, should accompany abstract, 92, 93. 

Amendment Act, Ap. viii. 

as declared by Vendor and Purchaser Act^ 1874, Ap. ix. 

copies of deeds when admissible in, 94, note (e). 

nature of, afforded by attested copies. 111. 

covenant for production usually confined to affirmative, 140. 

purchaser not entitled to production of negative, 140. 

what, should be called for on examination of deeds with abstract, 90. 

of execution of deeds abroad, Ap. iii. 

EXAMINATION 

of abstract with deeds, 84. 
observations on practice of omitting; 85. 
duty of purchaser's solicitor on, of deeds, 86. 
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EXAMINATION (eontmutd) 

points to be particularly attended to in BOoh, 86. 
B8 to whether, should take place before or after the title has been 
advind on, 88. 

Hr. Martin's opinion, 66. 
Lord St. Leonards' opinion, 89. 
Ute ucnal i^ttotice, 90. 
what documents and evidence should be called fw on, 90. 
EXCHAKGE, 

■greetnent li>r, not 1»Ddiiig on parduuer witboat notice, 9L 
EXECUTION, 

title deeds cannot be taken in, on a judgment at law 2, note ((£). 
dna, of deeds to be seen on examination of abstract with deeds, 87. 
abrosd, Ap. iti. 
EXECUT0B3, 

evidence of appointment of, Ap. vii, 

assent ol^ Ap. i. 
depositing deeds in court in creditor's suit entitled to have them 
redelivered, 69. 
EXEMPLIFICATION, 

evidence of fine or recoverj, Ap. iv., vii. 
EXPENSES ! See Costs. 

of eiamiDation of abstract, 78. ■ 
of produdng and inspecting deeds, 78. 

what, recoverable hj pnrchaaer on contract going off, ST, 38, 
of covenants for production, see Cotbnuit fob Pboddotion Of Dbbds. 
of atteeted copiee, «M Attebted Copies. 
EXTINGUISHMENT 

of incumbrances, coart very cautious in forcing title where there bonly 
a presumption as to, 76. 
EXTRACTS 

from land tax, evidence of what, Ap. v., viL 
from what evidence, Ap^ viii, 

FAILURE OF ISSUE 

how proved, Ap. iil 

presumption of, in oases of pedigree, ti. 
PAMILT 

documents when evidence, Ap. vi. 

declaration by members of, in matters of pedigree, ib. 

onrt rolls to be produced to copyholders irreqtective of steward's, 47, 
note(/). 
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FEOFFEE TO USES> 

whether, a ceHui que uie entitled to deeds, 12. 

effect of Statute of Uses examined, 18. 

decision that, is not entitled' to deeds, 14. 

vendor's covenant for production should be entered into with, 188. 

FINE, 

proof o^ Ap. iv. 

FIRE : See BESTBUCfXiOH of Dbedb. . 

FORECLOSURE, 

usual decree in, as to deeds, 18, note (&). 

FOREIGN COUNTRY, 

deeds executed in, how proved, Ap. iii. 

FORTY YEARS* TITLE 

as provided by Vendor and Purchaser Act, 1874, 71. 
nature and security of, considered, 71, 72, 74. 

FRAUD, 

in cases of, deeds must be produced, 67. 

though denied by answer, 67, note (c). 
on a deed being impeached for, all subsequent deeds proceeding from it 

must be produced, 68. 
inducing the acceptance of title by, 100, 101. 

FREEHOLD, 

party having prlmA fade entitled to custody of deeds, 2, 8. 

FURTHER ASSURANCE, 

whether under covenant for, purchaser can require covenant for pro- 
duction of deeds, 128, 129. 
purchaser with covenant for, may require duplicate of conveyance, 
128. 

GIFT 

of title deeds by tenant in fee simple, 4. 

to remainderman good against tenant for life, 4. 

GRANT 

of title deeds in conveyance, 12, 130, 181. 

effect of omission of^ in mortgage, 21, 13L 

to remainderman good against tenant for life, 4. 

covenant to allow mortgagee to retain or, to him, 28. 
tcm. Crown, how proved, Ap. iii. 

purchaser must inspect original, 81. 

GRANTEE TO USES, 

whether, is entitled to deeds, 1^. 

effect of Statute of Uses examined, 13. 
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GRANTEE TO USES (c(mUnued) 
decision thai, \^ not entitled, 14. 
vendor's covenant for production should be entered into with, 138. 

HEIR, 

what discovery, entitled to^ 58. 

of deceased tenant allowed inspection of court rolls, 48. 

in tail, what discovery entitled to, 57. 

extent of his right to inspect deeds, 57. 
ship, proof of, Ap. iv. 

HERALD'S COLLEGE, 

Records of, evidence in matters of pedigree, Ap. vi. 

HUSBAND, 

when to covenant to produce deeds, 137. 

IDENTITY, 

proof of, by collateral sources, Ap. iv. 

IDIOT : See Lunacy. 

INCIDENT, 

title deeds, to possession of property, 2. 

INCLOSURE ACT, 

award under, how proved, Ap. ii. 

INCUMBRANCES, 

as to priority of, 19, 20. 

as to searches for, and inquiries respecting, 37, Ap. xiv. 

equitable, when to be abstracted when satisfied, 76. 

should be abstracted if subsisting, 76. 
attorney seglecting to disclose, consequences of, 77, 83. 

INDEMNITY 

by mortgagee on loss of title deeds generally, 27. 
Bond of, where the title deeds have been lost or mislaid, Ap. xxx. 
against damage in consequence of non-production or loss of deed, 
Ap. XXX. 

INDISCRIMINATE 

inspection not allowed by remainderman, 55. 

INDORSED 

receipt^ on deed should be examined, 87. 

when memorandum should be, on vendor's conveyance of purchase, 
131. 

INJUNCTION 

granted to restrain purchaser under decree from bringing action at 
law for deeds, 49. 
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INJURY 

to title by loss or destruction of deeds, 27, 28. 

INQUIRIES 

as to, respecting title deeds by purchaser, 104. 
omission to make, effect of, lOi. 

should be made of trustees respecting equitable interests, A p. xiv. 

Tenants, %b. 
as to easements and restrictive covenants, Ap. xiv., zv. 

INROLLED DEEDS : See Enbollbd Dkbds. 

INSCRIPTIONS, 

when evidence of pedigree, Ap. vi 

INSOLVENCY, 

proceedings in, how proved, Ap. ii. 
when to be searched for, Ap. xi. 

INSPECTION : See cdso Pboduotion and Ikspeotion. 

at time of payment of mortgage debt, limited to mortgage deed, 29. 
right of mortgagee to resist, until payment, 24. 

even if mortgage is in dispute, 26. 
except in what cases, 26. 
of ancient deeds by purchaser, 73. 

where required demand should be made and expenses tendered, 43, 
discretionary power in judge to allow, to either party in an action, 44. 
under 14 & 15 Vic. o. 99, s. 63, 44. 
to what extent, allowed in county CQurt, 46. 
on what evidence order at law for, will be made, 46, note (d)» 
what will support bill in equity seeking, 50. 
allowed when plaintiff has shown an interest in deed, 65. 
cannot be refused on ground that if plaintiff's claim is unfounded, he 

has no interest, 66. 
indiscriminate, not allowed by remainderman, 55. 

INSTALMENTS, 

provision in conveyance as to title deeds when purchase-money pay- 
able by, Ap. xxxiii. 

INTEREST . 

on deposit whether recoverable on contract going off, 38 note (a). 
INTESTACY, 

proof of, A p. V. 

INVESTIGATION, 

costs of, where recoverable on contract going off, 37 

observations on the practice of the, of title not being properly made, 86. 

ISSUE, 

death without, evidence of, Ap. iii. 

presumption of, in pedigree cases, %b. 



Ix IKDEX. 

JOINT TENANTS, 

production and inspection of deeds between, 32, 66. 

all eqnal right to custody of deeds, 32. 

when entitled to hold deeds against each other, 32, 66. 

for life, right as to custody of deeds between, and ramainder in fee, 33. 

JOINTRESS 

must give up deeds on jointure being confirmed, 33 

JOURNEYS, 

expenses of, to examine deeds, 78, 79. 

JUDGMENT, 

title deeds cannot be taken in execution on a, 2, note (d). 

when to be noticed in abstract, 77. 

consequence of omitting such notice, 77, 83, 84. 

extent of search for, Ap. x, 

in what names searches for, to be made, Ap. x., xi. 

proof off Ap. V. 

KINQSTON-UPON-HULL, 

searches to be made on purchase of property in, Ap. xii. 

LAND, 

covenant running with, when, 147. 
Tax, evidence of redemption, Ap. v. 
Drainage Act : See Drainage Loans. 

LARCENY 

of title deeds, 100. 

LARGEST LOT, 
what it is, 122. 

LAW, PRODUCTION OP DEEDS AT, chap. H. 
general rule as to, 39. 
what applicant for, must show, 46. 
as to protest and oyer, 39. 

ordered wherever one holds in nature of a trust, 40, 41. 
right to, exists where the deed is deposited with a third person for the 

benefit of all parties, 40 note (c). 
no right to, where purchaser leaves deeds in hands of vendor, and 

takes no covenant for production, 41. 
amount of interest in a deed entitling party to, 42, 
where, required demand should be made and expenses tendered, 43 
not compelled by mortgagee, 43. 
to what extent, allowed in county courts, 46. 
by attorney, 42, 46. 
by lord of manor, 47. 
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LAW, PRODUCTION OF DEEDS AT, (conHnued) 
by lord of manor to strangers, 47. 

who are, 47. 
to heir of deceased tenant, 48. 
in what cases ordered in disputes between lord and tenant, 48 
evidenoe on which order will be made for, 46, note (d). 

EASE, 

original, belongs to person in whom the legal estate is vested, 34 

to whom belongs on expiration of term, 35. 

and counterpart, bat one deed in law, 36. 

where, need not be abstracted, 75. 

inquiry as to any, on purchase, 90, Ap. xiv. 

effect of not doing so, 90. 
for a year, when recital of, evidence, 95. 
mesne assignments of a, presumed, 96, Ap. v. 
counterpart, when to be deposited, 109, 133. 

LEASEHOLDS, 

searches to be made on purchase of, Ap. zii. 
devolution of tide deeds to, 34. 

"^ LEGAL ESTATE, 

person having, entitled to custody of deeds, 3, 16, 18. 
all documents affecting, should be abstracted, 74, 75, 76. 
protection afforded by, abolished, 103. 

LESSEE 

no right to deeds relating to freehold title, 34. 

equally entitled with lessor to custody of expired lease, 35. 

effect of covenant by, with a stranger to the reversion, 150, 151. 

enquiries of, by intending purchaser, 90 ^ Ap. xiv. 

form of covenant with, by lessor for production, 138, Ap. xix. 

LESSOR 

equally entitled with lessee to custody of expired lease, 35. 
form of covenant for production by, with lessee, 138, Ap. xix. 

LETTERS OP ADMINISTRATION, 
evidence of what, Ap. i. 
title of admiDistrator, Ap. viL 
evidence of intestacy, Ap. v. 

LEVEL (BEDFORD), 
searches in, Ap. xii. 

LLABILITY 

of solicitor for not making usual searches, Ap. x., note (a). 

examining deeds, 85, note (a), 
of mortgagee for lo8s of title deeds, 27, 28. 
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LIEN 

vendorX on land for unpaid parchase-money, 102. 
valid against whom, 102. 
does not entitle him to retain deeds, 103. 
where deeds detained by solicitor in respect of alleged, 99. 
client cannot give solicitor, on deeds for more than his own interest, 
100. 

LIFE : See Tenant fob Life. 

LIMITATIONS, STATUTE OP, 

effect in length of abstract of title, 71, 72. 

LIS PENDENS, 

searches for, Ap. xi. 

LIVERY OF SEISIN, 
proof of, Ap. V. 

LOANS (DRAINAGE), 
searches for, Ap. xii. 

LOCAL REGISTERS, 
searches in, Ap. xiii. 

LORD OF MANOR, 

when bound to produce court rolls at law, 47. 
not to a stranger, 47. 
but to heir at law of deceased tenant, 48. 
also in disputes between himself and tenant, 48. 
LOSS 

of title deeds, effect of between vendor and purchaser, 96. 
when not an objection to title, 96. 
between contract and completion, 96. 
by mortgagee, effect on collateral security, 28. 
what compensation to be made, 27. 

amount fixed in one case, 28, note (a), 
best course to adopt on sale where there has been a, 96. 
evidence as to, which will let in secondary evidence, 94^ note (c). 
what is sufficient evidence of, 96, note (a), 
of enrolled deed, 95. 
of lease for years, 95. 
of mesne assignments of leaseholds, 96. 
by fire, how supplied, 96, 97. 

must be proved to have been duly executed and attested, 96. 
on, of deeds, when counterpart admitted in evidence, 96, note (&). 
copy admitted, %b, 

new deed will be ordered to be executed, 95. 
by wilful concealment, 83. 
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LOT, 

largest, what is, 122. 

who entitled to deeds on sale in more than one, 122. 
ordinary provisions in such cases, 122, 127. 
as to attested copies, 116. 
purchase of one, taking covenant for production from purchaser of 
another lot not entitled to include his conveyance, 169. 

LUNACY, 0BDER8 IN, 
proof o^ Ap. vi. 
as to, for retention of deeds in Master's office, 10, note (a). 

MANOR: See Lord or. 

MAP, 

natare of evidence of, 141 ; Ap. viii. 

MARRIAGE, 

evidence of, Ap. vi. 

MARRIED WOMAN, 

husband of, covenants for production of deeds, when, 137. 
acknowledgment o( certificate evidence, Ap. i. 
when lost, Ap. i^ note (a). 

MASTER'S OFFICE, 

orders in lunacy for retention of deeds in, 10, note (a). 

MEMORANDUM 

to be endorsed on conveyance retained by vendor on his disposing of 
part of his estate comprised therein, 131. 

MESNE ASSIGNMENTS, 
loss of, of leaseholds, 96. 
presumed when, 96 ; Ap. v. 

MIDDLESEX, 
' property in, what additional searches to be made, Ap. xii. 

MISDEMEANOR, 

misrepresentation (x concealment of deeds a, 83, 84. 
fraudulently inducing person to execute deed a, 100. 

MONUMENTS : See Tohbstocts. 

MORTGAGE 

deed, must be produced and given up on discharge of mortgage, 29. 
when lost, what compensation to be given, 27. 

form of covenant of indemnity by mortgagee in such cases, 
Ap. xxxi. 
when ordered to be produced, 31, 32. 
mortgagfie not bound to give up, where he has taken bad title, 32. 

Q 
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MORTGAGE (continued) 

equitable, whether to be abstracted, 75, 76. 

inspection of, by memorandum allowed under 14 & 15 Vict c 
99, s. 6.. 32. 
MORTGAGEE 

in fee entitled to custody of deeds, 18. 

consequence of his not obtaining them, 19 et seq. 
of tenant for life holds deeds subject to right of remainderman to hare 

them brought into Court, 20. 
of vested remainderman entitled to have production and inspection of 

deeds, 21. 
effect of, not having a grant of title deeds in his mortgage, 21, 22. 
for term not entitled to deeds, 23. 
deeds coming into hands of purchaser of small part of an estate as, 

21, 22, 130. 
not bound to show title deeds until payment, 25, 68. 
except mortgage deed, when, 31, 32. 
nc»: to state over what property his security extends, 61, 62. 
even if validity of mortgage be in dispute, 25. 
except in what cases, 26, 67, 68. 
at what time, ordered to produce deeds in case of fraud, 67, note (c). 
consenting to sale under decree must produce deeds, 68. 
liability of, for losing or destroying deeds, 27, 28. 

amount fixed in one case, 28, note (a), 
effect of loss of deeds by, on his collateral security, 28. 
on being paid off must produce mortgage deed, 29. 
having ti^en bad title may be compelled to give up title deeds, 32. 

but not the mortgage deed, 32. 
settling mortgage debt and making settlement a title deed, 118. 
cannot recover from mortgagor deeds where no grant of them, 131. 
form of covenant for production by, Ap. xvii., xxviii. 
form of proviso in purchase deed by, to give effect to covenant of 
mortgagor, Ap. xxiii. 
N«^ deed of covenant by, for redelivery of title deeds to mortgagor and for 
production, Ap. xxvi. 
covenant on reassignment of leasehold for indemnity by, and his 
solicitor in consequence of loss of mortgage deed, Ap. xxxi. 

MORTGAGOR, 

in foreclosure suit against, usual decree as to deeds, 18, note (&). 
cannot inspect mortga^^ee's title deeds until payment, 26. 
not even if validity of mortgage be disputed, 26. 
cannot be sued by mortgagee on collateral security if deeds lost, 28. 
allowed inspection of mortgage deeds on payment of mortgage debt, 29. 
as to whether, entitled to inspection of mortgage deed, 31. 
in bankruptcy, 31. 
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MOBTGAGOR (continued), 

when, allowed prodnction, 67, 68. 

falsifying pedigree, 83. 

sale of equity of redemption by, difficulties as to deeds, 99. 

wise precaution for, to retain duplicate abstract, 99. 

may retain deeds in respect of his equity of redemption where there is 

no grant of them in mortgage, 131. 
statutory declaration by, on reoeiving an advance, that property is 

unencumbered, Ap. xiii. 

NAMES 

of persons under which search should be made, Ap. x., xi., xiii. 

NEGATIVE EVIDENCE, 

purchaser seldom entitled to, 140, 141. 

NEGLECT, 

consequence of, of solicitor in not examining the deeds, 85 and 

note (a), 
in not inquiring for deeds, 104. 
when sufficient to postpone purchaser, 104, 105, 106, 108. 

NON-PRODUCTION OP TITLE DEEDS, 
How far material, 94. 
ci enrolled deeds, 95. 

by reason of destruction by fire, 95, 96, 97. 
of mesne assignments of leaseholds, 96. 
of lease for years, 95. 
by reason of title depending on suooesaive descents merely, 98. 

NOTARLAIi ACTS, 
how proved, Ap. iii. 

NOTICE 

of lease is what, 90. 

of tenancy how £Eir notice of tenants' rights, 90, 91, Ap. xiv., xv. 

of place for production of deeds, 80, 81. 

ooustruotive, of incumbrances, 102, 104. 

absence of deeds may amount to, of deposit, 104. 

by purchaser to vendor to produce deeds in pursuance of covenant, 

Ap. xxxii. 
should be given to mortgagee on purchase of equity of redemption, 

Ap. xiv. 

to trustee on purchase of equitable interest, %b, 

OBLITBRATION : 5ee Destbuotion. 

OCCUPATION, 

notice of, notice of occupier's equities, 90. 

but not in respect of a past occupation, 91, 

Q 2 
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OFFICE COPIES : See Attested Copies ; Copies. 

OMISSION 

to examine deeds, 85. 

to make inquiries for title deeds, 104. 

to make nsnal inquiries, 90. 

of particular deeds in abstract, 74. 

OPINION OF COUNSEL : See Cotobel. 

ORDERS IN LUNACY, 
evidence of, Ap. vi 
for retention of deeds in Master's office, 10, note (a). 

ORDERS OF COURT, 
proof of, Ap. vi. 

ORIGINALS, 

loss of, when supplied by secondary evidence, 94, note (c). 

OWNER 

of estate entitled to title deeds, 2. 

of rent charge not entitled to deed conveying the land, 34. 

of leasehold not entitled to deeds relating to the freehold title, 34. 

OYER 

ahdished by C. & P. Act, 1852. .39. 

PALATINATE COURTS, 

searches in, when to be made, Ap. ziiL 

PARCELS, 

identity of, proof of, Ap. iv. 

whether mortgagee can be compelled to set out, of mortgage deed, 61, 62. 

PARLIAMENT : See Aotb of. 

PARTITION, 

who entitled to deeds on, 32. 

party claiming under, deed can enforce production, 32. 

usual direction in, decree as to deeds, 32, 33. 

where counterpart of lease in hands of a party to a, to be deposited, 67. 

PARTNERSHIP, 

provision in dissolution of, as to custody of deeds, Ap. zzzii. 

PARTY 

having custody of deed as trustee for another bound to produce it at 
law, 40. 

formerly thought necessary to be a, to a deed in order to have its pro- 
duction, 42. 

to a deed or a person claiming under him entitled to production, 42. 

person not, to suit not compelled to produce deed, unless he holds as 
trustee for another, 42. 
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PAYMENT 

of money into oonrty evidence o^ Ap. vi. 

PEDIGREE, 

evidence in matters of, Ap. vi. 
falsifying, 83. 

PERSONS : See Pabtt. 

names of, nnder which search should be made, Ap. z., xi., xiii. 
taking under exercise of powers, how become entitled to benefit of 
covenants, 163. 

PERUSAL 

of abstract by counsel, 84, 85, note (a). 

PLACE 

for production of deeds, 78, 79. 

of search for incumbrances, Ap. x., xi., xiii. 

PLEA 

of purchase for value without notice, 69. 

PORTIONS, 

tmstees of term for raising, not entitled to deeds in {Mreference to 
tenant for life, 10. 

POSSESSION, 

title deeds incident to the, of the estate, 2. 
who entitled to, of title deeds, 2. 
how recoverable, 4. 

right to, as between tenant for life and remainderman, 4. 
feoffees to uses and cestui que um, 12. 
trustee and ceetui que tmet, 10. 
co-parceners, 32. 
joint tenants, 32. 
whether annuitant entitled to, 104, note (a), 
of title deeds, by jointress and dowress, 33, 34. 
by tenant by the curtesy, 34. 
by owner of chief rent or rent charge, 34. 
ambulatory where several interested in, 131. 
who entitled to, on sale in lots, 120, 121, 122. 
where, vacant purchaser not bound by constructive notice of the 
title of late occupier, 91. 

POWER OP SALE, 

trustees selling under, all property comprised in settlement which 
declares trusts of purchase-money, whether may retain deed, 138, 139. 

where property vested in trustees, and deed declaring trusts of purchase- 
money referred to, whether it can be required to be produced, 143. 

form of covenant by trustees selling under, Ap. xix. 
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POWERS, 

peisoDB taking under exerdae of^ how beoome entitled to benefit of 
covenants, 163. 

PRECEDENTS OP COVENANTS FOR PRODUCTION OF DEEDS : 
See Contents. 

PRESUMPTION, 

as to abstracting incumbrance where there is a, only of satisfEU^Qn, 75. 

as to payment of debts after executor's death, Ap. iL 

as to fjBtilure of issue, Ap. iii. 

in matters of pedigree, Ap. iv. 

as to mesne assignments of leaseholds, Ap. v. 

PRIORITY, 

what must be proved against a mortgagee in order that he lose his, 19, 20. 

PRIOR'S CASE (The), 149, 150, 152. 

PRIVATE STATUTES, 
proof of, Ap. i. 

PRIVITY 

of estate, as respects covenants running with the land, 149. 

PROBATE OP WILL, , 

attested copy of^ cannot be required, 113. 

covenant for production of, may be required if in vendor's possee- 

sion, 144. 
evidence of executor's title, Ap. vii. 

PROCEEDINGS 

at law and in equity, proof o^ Ap. vii. 

PRODUCTION OP DEEDS, COVENANT FOR : See Covenant for. 

PRODUCTION AND INSPECTION OP DEEDS 
at law, as to profert and oyer, 89. 
general rule as to, 39. 

ordered wherever one holds in the nature of a trust for another, 40. 
of one part of a deed, where the other is lust, 41. 
amount of interest in a deed entitling a party to, 41, 42. 
person applying for, need not be named therein, 42. 

but must be a party in interest, 42. 
of deeds in attorney's hands, 42, 46. 
what evidence necessary to support, 46. 
under 14 & 15 Vict. c. 99, s. 63 ..44. 
principle by which, is governed, 46. 
analogy between courts of law and equity, 46. 
rights of copyholders, 47. 
allowed to heir-«t-law of deceased tenant, 48. 
in disputes between lord and tenant^ 48. 
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PRODUCTION AND INSPECTION OF DEEDS (conHnued), 
in eqnity, what will support bill, seeking, 60. 
what parties equally interested in deeds, 54, 
by remainderman, 66. 

not allowed indiscriminately, 55. 
allowed for purpose of dealing with his interest, 56. 
parties claiming under common title to certain point not neces- 
sarily entitled to, to that period, 66. 
right to, between trustee and cestui que trust, 57. 
to what extent allowed to tenant in tail, 57. 

to heir-at-law, 58. 
88 between vendor and purchaser, 68. 
plaintiff having shewn interest is entitled to inspection, 65. 
cannot be refused on ground that if plaintiff's claim is unfounded, 

he has no interest, 66. 
as between tenants in common and joint tenants, 66. 
in cases of fraud, 67. 
by mortgagee, 68. 

consenting to sale under decree, 68. 
under 15 & 16 Vict. o. 86, s. 15 ..69. 

s. 20.. 69, 70. 

form of affidavit, 70 note (a). 
at what place for verification of abstract, 78. 
covenant for, runs with land : See Covenant fob Production, 

&c. 
as between vendor and purchaser, chap. lY. 

PROFERT, 

questions as to custody of deeds between feoffees to uses and cestui 

que use arose invariably in respect of, 13. 
abolished by C. & P. Act, 1852 ..39. 

PROOF: See Vbbifioation of Abstsact; Evidxncb, Ap. [I.]. 

PROPERTY 

in title deeds : See Custody of Dbbds. 
in abstract, 36 : See aho Abstbaot. 

PROTECTOR OF SETTLEMENT, 
consent by, evidence of, Ap. ii. 

PROYISIONS : See Pboviso. 

as to deposit of deeds on sale by mortgagor and mortgagee, 131. 

dissolution of partnership, Ap. xxzii. 
PROYISO 

for redelivery of deeds when produced and delivery by a vendor under 

a covenant for production and delivery, Ap. xzii. 
in purchase deed by mortgagees to give effect to a covenant for pro- 



IXX INDEX. 

PBOVISO (eoniinued) 

duction by the mortgagor so long as deeds retained by them. Apt 

••• 

XXIU. • 

in a puTcbaee deed vendor having covenant for production only which 

is contained in his purchase deed, Ap. zxiii. 
as to deeds being retained by vendoi's trustee where puichase-inoiiey 

payable by instahnents, Ap. xxziii 
form of, qualifying covenant for production, Ap. xxi. 

PUBLIC STATUTES, 
proof of, Ap. i. 

PUNISHMENT, 

for larceny of title deeds, 100. 

for fraudulently inducing the acceptance of a title, 83, 84. 

PURCHASE MONEY, 

vendor's lien for unpaid, 102. 
its nature, 102. 
good against whom, 102. 
where unpaid conveyance should be executed as an escrow, 103. 
where, payable by instalments, provision in conveyance as to deeds, 
Ap. xzxiii. 

.-^^^ PURCHASER : See aUo Vendor, akd Solicitob. 
^ not allowed to retain copy of abstract or drafts on contract going 

off, 37. 
intending, of copyholds not allowed inspection of court rolls, 47. 
not bound to make discovery, 59. 
what, has to state to prevent, 60. 

consideration should be stated, 60. 
formerly title deeds were delivered to, instead of abstract^ 71. 

abstract prepared by solicitor of, for counsel, 71. 
may now insist on abstract, 71. 

cannot require abstract of all documents in vendor's possession, 73. 
n^y insist on the production of all the documents in the posBession of 

the vendor, 73. 
prudent, not generally content with 40 years' title, 73. 
conditions of sale construed in favour of, 80. 

excluding, from good title must be definite, 80, 81. 
fraudulently concealing deeds from, 83. 
falsifying pedigree as against, 83. 
should inquire of tenants, 90 ; Ap. xiv. 
bound by tenant's equities having notice of tenancy, 90. 
not bound by constructive notice of title of late occupier, 91. 

as. between vendor and himself to inquire nature of tenancy 
merely by reason of having notice thereof, 91. 
should inquire of vendor as to what, 92, Ap. xiv. 
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PURCHASER (wntinued), 

no one, greater right than another to deeds on sale in lots independent 

of 8tipnIation» 120, 121. 
whether formerly, of larger portion entitled to deeds as against 
vendor, 119. 

role as settled by V. & P. Act, 1874. .121, 122. 
covenants for production to be at expense of, 120 note (a), 185. 
of small part of estate obtaining deeds as mortgagee, 180. 

not taking deeds should have memorandum of his conveyance 
indorsed in his vendor's conveyance, 181, 132. 
firom whom, bound to accept usual proviso qualifying covenant, 184. 
^^^ covenant for production sometimes framed so as to allow, to take 
copies, 185. 
should sometimes and when take covenants for production in different 

deeds, 135. 
right of, to settlement declaring trusts of purchase-money when all 
property comprised therein sold, 188. 

distinction drawn as to interminable trusts, 139. 
entitled to covenant for production of all documents necessary for 40 

years' title, 189. 
cannot generally require other than afiOrmative evidence to be cove- 
nanted to be produced, 140. 
not entitled to negative evidence, 140, 141. 

whether, entitled to production of deed declaring trusts of purohase- 
money when referred to in settlement under which trustees sell, 148. 
of what documents, may have inspection but not a covenant for pro- 
duction, 143, 144. 
entitled to covenant for production of copies of court rolls when, 
144, 145. 

instruments on record, probates, Ac, 144. 
but not when not in possession of vendor, 144, note (d), 
of documents other than deeds, 146. 
form of covenant for production of deeds with, Ap. zz. 
in conveyance by largest, in sale by auction, Ap. zziv. 
with, to produce deeds as soon as possible, Ap. zxv. 
with, when deed lost to find same and deliver to, Ap. zzv. 
with, by different persons as to different deeds, Ap. zzviii. 
by, with former purchaser of part of property by way of substitu- 
tion, Ap. zzziii. 
bond of indemnity to, against all damage which may arise from non- 
production of deeds, Ap. zzz. 
notice by, to vendor to produce deeds, Ap. zzzii. 
vendors lien good against sub-, 102. 
sub-, may recover deeds from vendor, 104, 105. 
of one lot, on sale in lots, taking covenant for production from pur- 
chaser of another not entitled to include his conveyance, 159. 
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REAL COVENANTS, 

corenauts for production of deeds, 147. 
BEAL PBOPEETY, 

comnibBicmeni, oaaea mentioned hj, as to expense of attested copies, 
118. 
reoommendation as to covenants running with the land, 166. 
BDggestions for removal of difficnltiea as t« title deeds, 161. 
Limitation Act, 1874. .71, 72. 
RECEIPT CLAUSE 

to be obaerved in comparing alstntct with deeds, 87. 
RECITAM 

of lease for a year, 95. 

as to, hdug evidence, V. & P. Act, 1874, Ap. ix. 
in covenants for production of deeds, Ap. six. 
RECORDS. 

attested copies of, where pondiaser entitled to, 81. 
"^ covenant for [vodaction of instruments on, when proper, 144, 146. 
fomi Herald's College, evidence, Ap. vL 
in cDstodf of Master of Rolls, evidence of^ Ap. v. 
EEOOVBRY, 

proof of, Ap. vii. 

exemplification of, when to be covenanted to be produced, 144. 
REDEMPTION 

of land tax, evidence of, Ap. v. 

equity of, notice (o be given by mortgagee on purcbaung, Ap. xiv. 
holder of, when bound to produce copies of deeds, 26. 
in sales of, difficulties as to deeds, 99. 

deeds maj be retuned hj mortg^ot in respect of, when, 131. 
REGISTERS, 

county, when to be searched, Ap. zii., xiii. 
Bishops', entries in, evidence, Ap. viii. 
REMAINDER 

being in dispute, title deeds will be secured, 9, note (b). 
REMAINDERMAN, 

grant of deeds to, good gainst tenant for life, 4. 
whcij, has a right to take deeds out of hands of tenant for life, 5, 6, 
9, -55. 
distinction in that respect where he is son of, and where strange 
lo tenant for life, 4, 6, 6. 
is entitled to the deeds &om mortgagee of tenant for life, 20. 
wlitrii he has a ri^t to inspect deeds, 56, 68. 
not allowed an indiscriminate inspection, SG. 
form of covenant for production by tenant for life and, Ap^ xviii. 
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RENT CHARGE, 

owner of, not entitled to the deeds, 84, 104^ note (a), 
searches for, Ap. xi. 

RESTRICTIVE COVENANTS, 

inqniiy should be made as to, Ap. xy. 

RETENTION 

of deeds by vendor in respect of lien for unpaid purchase-money, 103. 

by reason of neglect of porchaser, 104. 
importance of, of deeds by mortgagees, 106, 107, 108. 

RETURN 

of abstract to yendor on contract going ofE^ 35, 36. 

REVERSIONER, 

when entitled to deeds, 4. 

on confirming life estate whether entitled to deeds, 10. 

effect of coYOiant by a lessee with a person other than the, 151. 

RIGHT 

to deeds where several interested, ambulatory, 131. 
of purchaser to abstract of title, 71. 

to production of all documents in vendor's possession, 73. 

of, small part of estate to retain deeds coming to his hands as 

mortgagee, 130. 
settlement declaring trusts of purchase- money where all property 
comprised therein sold, 138. 
distinction drawn as to interminable trtuta, 139. 
to covenant for production of all documents necessary for 40 

years' title, 139. 
to show aliunde title bad, 74. 
to production of deed declaring trust of purchase-money where 

referred to in settlement under which trustees sell, 143. 
to inspection of what documents, 143, 144. 
to covenant for production of deeds : See Pubohabib. 
to attested copies : See Attested Cofieb. 
of remainderman to have deeds brought into court : See Remaindebman. 
to redeem being disputed mortgagee must produce mortgage deed, 68. 
of mortgagee to custody of deeds, 18. 

consequence of his not obtaining them, 19, ei seq, 
mortgagee of tenant for life holds deeds subject to, of remainderman, 20. 
of vested remainderman to production and inspection of deeds, 21. 
of mortgagee of term to deeds, 23. 

of mortgagee having taken bad title to retain the mortgage deed, 32. 
of creditors of mortgagor to inspection of mortgage deed, 31. 
of mortgagor to production of deeds in what cases, 67, 68. 
retain deeds in respect of his equity when, 131. 
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BIGHT (conHnuedy, 

as to, to covenant for production nnder covenant for further assaranocy 

128, 129. 
to an expired deed of apprenticeship, 35. 

lease, 35. 
of trustees in bankniptcj to qnalify thdr covenant for production, 

134. 
of client to drafts prepared by his solicitor, 38. 

ROOT OF TITLE, 71, 72, note (a). 

RUNNING WITH THE LAND, COVENANTS : See Covenahtb. 

SALE 

under decree^ where deeds to be brought into court by mortgagee, 68, 
132. 
when tenants refused to give copies of their leases court ordered 

them to be produced, 26. 
in, mortgagees bound to produce deeds for comparison with the 

abstract, 26. 
in, purchaser may not apply to common law court for deeds, 49. 
attested copies to be given in, 116. 
arrangement as to deeds in, 116. 
of equity of redemption, difficulties as to deeds', 99. 
by trustees under power, form of covenant for production, Ap. xiz. 
trustees selling under power of, all property comprised in. settlement 
which declares trusts of purchase-money, whether may retain deed, 
188, 139. 
usual stipulation on, in lots as to attested copies, 116. 

as to possession of deeds, 120, 121, 122. 
on, by devisees, purchaser may require production of any subsequent 

will or codicil, 140. 
in lots : See Lots. 

purchaser of one lot taking covenant for production from pur- 
chaser of another not entitled to include his conveyance,*159. 

SATISFACTION, 

presumption of, if equitable charge does not justify vendor in not 
abstracting same, 75. 

SCHEDULE, 

effect of covenant to produce deeds without a, 140. 

SEARCHES, 

expenses o^ when recoverable at law on contract going off, 37, 38. 
liability for not making usual, Ap. x., note (a), 
what, should be made, Ap. x. 

SEISIN, 

livery of, proof of, Ap. v. 

proof of, Ap. vii. • 
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SEPARATE DEED, 

when oovenant for prodaotion of deeds.Bhoald be by, 136. 

SESSIONAL DATE OF ACTS OF PARLIAMENT, 

table by which from 1 Qeo. UL to present time, may be ascertainedy 
Ap. 



SETTLEMENT, 

frandulent concealment of, 83. 

mortgagee settling mortgage debt and making, title deed, 118. 

I as to custody of, on sales under, where trusts terminable, 188. 
where interminable, 139. 
where deed declaring trusts of purchase-money referred to in, whether 

purchaser entitled to its production, 142. 
covenant for production of deeds by trustees selling under power in, 
Ap. xix. 

Si:^TT YEARS' TITLE, 
rule as to, 71, 72, 74. 

depending on what, 74. ^ 

not safe against eviction, 72, note (a), 74. 

SOLICITOR 

of vendor to prepare abstract at vendor's expense, 71. 

where to produce deeds for verification of abstract^ 78. 

when client has only a covenant for production must obtain deeds 

under, 78. 
where must furnish attested copies, 79. 
care to be exercised as to stipulation respecting attested copies, 

117. 
inducing purchaser to accept defective title, 83. 
liability for suppressing an incumbrance, 77, 83. 
concealing any deeds or falsifying pedigree, 83. 
inquiries to be made of, Ap. xiv. 
of purchaser, formerly prepared abstract, 71. 

must compare abstract with original deeds, 83. 
consequeace of not so doing, 85, note (a), 
observations on the practice of, not examining deeds, 85. 
can only be exempt from examining the deeds by express arrange- 
ment, 84. 
where the deeds are usually examined, 78. 
is not bound to draw conclusions from the deeds, an& does so at 

his peril, 84. 
duty of, on examining deeds; 86, 87. 

points to be particularly attended to, 87. 
must see that the facts stated in abstract are proved, 92. 
what documents, shoulcLcall for, 90. 
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SOLICITOR (ixmUnued) 

of pnrchafler, evidence to be called for by, in support of title, 92. 
duty of, to lay abstract before counsel, 84, 85, note (a), 
should not himself advise on title, as he then becomes personally 

responsible, 86, note (a), 
liability for not making usual searches, Ap. x., note (a), 
employing town agent, 78. 

need not employ solicitor in another part of the country, 78. 
inquiries to be made by, of the yendor, 92, Ap. xiv. 

of tenants, 90, Ap. xiv. 
but where possession vacant need not inquire as to late occupier, 

91. 
unnecessarily preparing, cannot claim costs of conveyance, 87. 
has no power to keep drafts and copies of deeds belonging to his 
client, 38. 
bound to produce a deed his client liable to produce, 42. 
when, not bound to produce, 46. 
wrongful detention of deeds by, 99. 

client can give his, a lien on title deeds to greater extent than he 
himself has, 100. 

SON: iS^HsiB. 

being remainderman not entitled to have deeds in general brought into 
court by his father tenant for life, 4, 6. 

except on evidence of spoliation, 9. 
SPOLIATION, 

without evidence of, deeds not ordered into court as between tenant 
for life and his son remainderman, 4, 6, 6. 

otherwise if remainderman a stranger, 8. 
wherever danger o^ deeds will be ordered into court, 9, 17. 

STAMP 

to be observed on comparing abstract with deeds, 87, 88. 
compelling production of deeds to be, 44. 
on attested copies, 118. 

STATEMENTS, 

what, made evidence by Vendor and Purchaser Act, 1874, Ap. ix., 



STATUTE OP USES, 

right to deeds on conveyance taking effect under, 12. 
effect of, on conveyances taking effect under as to deeds, 12. 

STATUTES, 

public, proof of, Ap. L 
private, proof of, »5. 
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STATUTORY DECLARATION 

in support of facts stated in abstract, 93. 

in matters of pedigree, Ap. yi. 

recitals in, made evidence by Vendor and Purchaser Act, 1874, Ap. ix. 

xzxvi. 
by vendor or mortgagor that property is unincumbered, Ap. xiii. 

STEALING TITLE DEEDS : 8ee Labokiit. 

punishment for, under 24 & 25 Yict c. 96, s. 28 .. 100. 

STEWARD, 

fees of, 47, note (/). 

STIPULATION : See Condition. 

STOCK (TRANSFER OF), 
evidence of, Ap. vii. 

STRANGER 

being remainderman entitled to have deeds brought into court by 

tenant for life, 8. 
under what circumstances right of, strengthened, 8. 
in sale of copyholds intending purchasers considered as, 47, 115. 

SUB-PURCHASER, 

vendor's lien good against, 102. 

may recover deeds from vendor, 104, 105. 

SUBSTITUTED COVENANT, 
form o( Ap. xxxiii. 

SUCCESSION DUTY, 

proof of payment, Ap. vii. 

inquiry requisite on purchaser when, Ap. zv. 

SUGGESTIONS 

of the Real Property Commissioners as to removal of difficulties 
relating to title deeds, 161. 

SUIT : See Pbooeedinqs. 

still pending, deeds will not be delivered out of court to the tenant 
for life, 7. 

SUPPRESSION OF DEEDS, 

liability of vendor or his solicitor for, 74, 75, 83. 

TABLE 

by which sessional date of any Act of Parliament from 1 Gea III. to 
present time may be ascertained, Ap. xzxv. 

TAIL: iSee Estates Tail. 

TENANCY, 

notice of, is notice of tenant's equities^ 90, 91, ; Ap. xiv., xv. 
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TENANT 
^^ /^0^v&W»»^ for life, right to custody of deeds if his estate legal, 3, 4. 
JIMM- * v^«^ ^^ hat not where mere equitahle interest, 10. 

^C^ o^ (^/ custody of deeds hetween, and remaindennan, 4, 5, 7, 8. 

/ -» when, mnst deposit deeds for henefit of all parties, 9. 

when, honnd to allow inspection to remainderman, 65, 56. 
whether reversioner entitled to deeds on confirming life estate of, 10. 
mnst produce to termor, if preceding his estate, 12. 
form of covenant for production hy, Ap. xviiL 

joining with trastees selling nnder power, Ap. xix. 
in fee simple, entitled to custody of title deeds, 2. 

may give away the deeds, 4. 
in tail, in possession, entitled to custody of deeds, 10. 

what disooYery entitled to, 67. 
in common, production and inspection of deeds by, 66, 82. 
custody of deeds on partition, 32. 
form of covenant for production with, Ap. xviii. 
Joint, production and inspection of deeds hjr, 32, 66. 

one, equal right with another to custody of deeds, 82. 
when one, entitled to hold deeds against another, 32, 66. 
lor life, right as to custody of deeds between, and remainder in 
fee, 33. 
for years, not entitled to deeds relating to freehold title, 84. 
heir-at-law of deceased, entitled to production of court rolls, 48. 
inquiries to be made o( by purchaser, 90 ; Ap. ziv. 
need not be made of a late, 91. 
TITLE, 

verification of, Ap. (I.), 
commencement of, 71 et seq. 

effect of Vendor and Purchaser Act, 1874, on, 67, 71, 72. 
condition excluding purchaser from good, must be definite, 80, 81. 
advising on : See Counsel. 
evidence in support of, 90. 
of executor or administrator, proof of, Ap. vii. 

TITLE DEEDS 

incidental to possession of estate, 2. 
pass by conveyance without being named, 2. 
not considered as chattels, 2. 
cannot be taken in execution on judgment, 2. 
gift 0^ by tenant in fee without the lands, 4. 
grant of, to remainderman good against tenant for life, 4. . 
ordinary devolution of, 4. 

which have been deposited in court wiU be delivered out to tenant 
for life, 6. 

bat not while suit proceeding, 7. 
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'JITLE DEEDS (conUnued) 

not ordered to be brought into Court by tenant for life on suit by his 
son remainderman, 5. 

nor on suit by contingent remainderman, 8. 
otherwise on suit by vested remainderman, stranger to 
tenant for life, 8. 
-<-> always may be ordered into court on evidence of spoliation, 9. 

belong to tenant in tail in possession in preference to trustees under a 

prior term for raising portions, 11. 
tenant for life bound to produce, to termor, 12. 
right to, on conveyance taking effect under Statute of Uses, 12. 
now decided that grantee or releasee to uses not entitled to, 14. 
trustees having legal estate entitled to, 16. 

but not having equitable estate only, 16. 
'*-' ordered into court where there is danger of spoliation, 9, 17. 
mortgagee in fee entitled to, 18. 
rijjht of mortgagee of life estate to, 20. 
when mortgagee bound to produce, 20. 
right of mortgagee of a remainder to production of, against tenant for 

life, 21. 
effect of an omission of a grant of, in a mortgage, 21. 
mortgagee for a term not entitled to, 23. 
** fair mortgagee " will not object to allow inspection of, when he has 

notice of being paid off, 23 note (b). 
right of mort^gee to resist production of, until payment, 24. 

and that notwithstanding validity of mortgage is in dispute, 25. 
in what cases mortgagee bound to produce, 25. 

in administration suit where sale ordered, 26. 
whether on loss of, by mortgagee compensation to be made, 27. 

amount fixed in one case, 28 note (a), 
effect of loss of, on mortgagee's collateral security, 28. 
inspection of, not allowed by mortgagor coming to pay off debt, 29. 
rule does not extend to mortgage deed in what cases, 31. 
mortgagee having taken bad title and having to give up, order will 
not include mortgage deed, 32. 
^ ■ coparceners or joint tenants equal right to, 32. 
right to, on partition, 32. 

as between tenant for life remainder to one in fee, 33. 
of jointress and dowress to, 33, 34. 
tenant by the curtesy not liable to have, taken from him, 34. 
whether owners of rent charges and annuities entitled to, 34, 104, 

note (a), 
of leaseholds, 34. 

right to, on expiration of lease, 34. 
drafts of, to whom belong, 38. 
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TITLE DEEDS (oantinued) 

frandulent conoealment of, 83. 

wrongful detention of, 99. 

larceny o( 100. 

formerly, where, delivered to pnrchaser instead of abitract, 71. 

but purchaser cannot now be compelled to take, in lieu of abstract, 71. 

it should be stated what, are in the possession of the vendor, and 

where the other deeds are on a sale, 77. 
where, cannot be produced what should be demanded, 78, 81. 
'^ purchaser's right to inspect earlier, than commencement of title, 73. 
examination of, with abstract, 78, 84. 

production on sale under decree by mortgagee for, 27. 
points to be particularly attended to on, 84. 
nonproduction of, when material, 94. 

induces suspicion of a charge by deposit, 94. 
or loss when a defect in title, 92, 94. 
loss of, its effect, 27, 95. 

by mortgagee, his liability for, 27, 28. 
destruction of, by fire, 95, 96. 
best course to adopt on loss of, 96. 
absence of, by reason of title depending on successive descents 

merely, 98. 
vendor entitled to custody of, till completion of sale, 102. 
cannot retain, in respect of his equitable lien, 103. 
^ purchaser on completion entitled to all the, 103. 

no copies of, to be retained by vendor, except in what cases, 103. 

importance of purchaser obtaining, 104. 

consequence of, being left in hands of vendor, 1Q4. 

where equity will not postpone first mortgagee for allowing, to remain 

with mortgagor, 106. 
where priority is lost by not taking, 106. 

Baron Eyre's observations on the rule, 108. 
formerly mere possession of the, by another was not in general suffi- 
cient to postpone purchaser, 108. 
but now otherwise, 109. 
the nature and value of attested copies of, 111. 
stipulation that purchaser shall have covenant for production of, 

amounts to denial of att^ted copies at vendor's expense, 112. 
rule as to attested copies of, 113, 115 : See Attested Copies. 
when, may be retained by vendor, 120, 121. 

no one purchaser greater right than another to, independent of stipula- 
tion, 120. 
old rule, upon sale in lots, 121, 122. 
rule as varied by V. & P. Act, 1874 .. 121, 122. 
usual condition as to, on sale in lots, 122, 127. 
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TITLE DEEDS (conHnued) 

vendor not entitled to retain, because he has covenanted to produce 
theni, 123. 

usual arrangement in such cases, 124. 
formerly rule that purchaser not bound to take title without covenant 

for production of, 124, 125. 
as to equitable right to enforce production of, 126. 

rule in Barclay v, Baine abolished, 127. 
whether purchaser under covenant for further assurance can obtain 

production of, 129. 
coming into hands of purchaser of small part of an estate as mort- 
gagee, 130. 
right to, where several interested ambulatory, 131. 
mortgagor may retain, in respect of his equity of redemption where 

not mentioned in mortgage deed, 131. 
mortgagee consenting to sale to bring, into court, 132. 

concurring in sale of part of land in his security to covenant for 
production, 132. 
otherwise where not a concurring party, 133. 
provisions to be made in such latter cases. 133. 
trustees in bankruptcy bound to covenant to produce, 134. 
where covenant for production'of, should be by separate deed, 135. 
expense of covenant for production of^ 135. 

by and with whom the covenant for production of, should be 
made, 136. 
^-as to what documents it should extend, 139. 

as to currency with the land, 147 : See Covknant fob Production, &c. 
suggestion of Real Property Commissioners for removal of difficulties 
as to, 160. 

TOMBSTONEa 

evidence in matters of pedigree, Ap. vi. 

TRANSFER OF STOCK 
evidence of, Ap. vii. 

TRAVELLING , 

expenses for inspection of deeds on a sale, 78, 79. 

TROVER, 

action of, for recovery of deeds at law, 4, 99, 104. 
purchaser during pendency of contract sufficient property in abstract 
to maintain, 36. 

TRUSTEE 

having legal estate has a right to the deeds, 10, 16. 

and cestui que tnut^ right to custody of deeds between, 12 et seq. 

should not part with deeds, 17. 
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TRUSTEE (continued) 
^ may allow deeds to remain in custody of co-trustee, 16. 

of term for raising portions not entitled to deeds in preference to tenant 

for life, 10. 
becoming mortgagee need not produce deeds, 57. 
in bankruptcy bound to covenant to produce deeds, 134. 
usual covenant for production entered into by, 137. 
effect of cestui que trust joining with, in such covenant, 137. 
taking estate relating to other land may procure tenant for life to 
enter into covenant, under what conditions, 138. 
<«* right of, to retain settlement declaring trusts of purchase-money where 
all property comprised therein sold, 138. 

distinction drawn as to interminaible trusts, 139. 
purchaser to production of deed declaring trusts of purchase- 
money when referred to in conveyance, 143. 
enquiries of, on purchase of equitable interests, Ap. ziv. 
vendor, for purchaser from date of contract, 102. 
form of covenant for production by, in bankruptcy, Ap. xvii. 

by,"" selling under power of sale, Ap. xix., xxviii. 
may sell without excluding rules of Vendor and Purchaser Act, 1874, 

Ap. xxxviii 
on death of, bare legal estate in fee vests in executors or administra- 
tors, Ap. xxxviii. 

UNSTAMPED 

instrument, when production will be compelled, 44. 
copy of Act Book of Ecclesiastical Court evidence, Ap. i. 

USES (STATUTE OF), 

right to deeds on conveyance taking effect under, 12. 

VALUE 

of attested copies. 111. 

purchaser of lot largest in, entitled to deeds, 122. 

VENDOR, 

if title turns out defective, what expenses must be borne by, 37. 

what abstract, must furnish, 71, 72. 

what deeds, must allow inspection of, 73. 

production of deeds by, for verification of abstract, 78, 79, 80, 81. 

must pay expenses of journey to examine title deeds, when, 78. 

a good title may be made by, though title deeds lost, 96. 

when, must execute a counterpart of deed of conveyance, 95, 128. 

entitled to custody of deeds till completion of sale, 102. 

lien of, its nature, 102. 

good against whom, 102. 
cannot retain deeds in respect of his equitable lien, 103. 
should avoid delivery of purchase deed till purchase-money paid, 103. 
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VENDOR (continued) 

consequence where deeds left in hands of, 104. 

stipulation that purchaser shall have covenant for production amounts 

to denial of attested copies at expense of, 112. 
to pay for attested copies for verification of abstract, 112. 
conditions construed strictly against, 112. 
of what deeds, bound to supply attested copies, 113. 
not of instruments on record, 113. 

except for verification of abstract, 114. 
entitled to retain copies of what deeds, 103. 
when, may retain title deeds, 103. 
rule formerly, 121. 

nile as altered by Vendor and Purchaser Act, 1874. . 121, 122. 
to be at expense of perusal and execution of covenant for production, 

120, note (a>; 135. 
retaining deed conveying land to him on selling a part should allow 

endorsement thereon, 132. 
mortgagee countenancing sale by mortgagor being a, may compel 

production of deeds by him, 132. 
being trustees in bankruptcy, must enter into what covenant for 

production, and give what attested copies, 134. 
when entitled to qualify his covenant for production, 134, 137. 
what documents, bound to covenant to produce, 139. 
covenant of, usually confined to affirmative evidence, 140. 
not bound to supply negative evidence, 141. 

what documents bound to produce but not to covenant to do so, 143. 
covenant of, should embrace instruments on record, probates, &c., 144. 
not to be confined to deeds only, 145, 146. 
to what other documents it should extend, 146. 
unable to covenant to produce originals may covenant to produce 

attested copies, 146. 
forms of covenants to produce deeds by : See Contents, Ap [III]. 

VENDOB AND PURCflASEB ACT, 1874, Ap. xxxvi. 
s. 1..71. 

s. 2, rule 2, Ap. ix. 
s. 2, rule 3. .67, 126, 134, 136, 162. 
s. 2, rule 4. .120, note (a). 
8.2. rule 5.. 120, 121,122. 
s. 7. .94, 103 ; Ap. xiii., note (a). 

VERIFICATION 

of abstract by vendor and at his expense, 78. 

when vendor must furnish attested copies for, of abstract, 81, 113. 

of abstract by production of copies of court rolls, 82. 

of abstract generally — Evidence, Ap. [I]. 
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VESTED REMAINDERMAN, 

if sofi, cannot have deeds deposited as against father tenant for life, 6. 

if straztger, deeds may be ordered to be deposited, 8» 

as to right of, to inspection of deeds in hands of tenant for life, 55, 56. 

WIFE, 

on sale of her land husband may covenant to produce deeds, 137. 

WILL, 

fraudulent concealment of, 83. 

when heir-at-law bound to allow inspection of, 140. 

copy of, should be produced for verification of abstract, 81. 

attested copies of, cannot be required by purchaser, 113. 

probate of, if in vendoi^s possession, should be covenanted to be 

produced, 144. 
evidence of, Ap. viii. 

WRONGFUL 

detention of deeds, 99. 

YORKSHIRE, 

searches to be made on purchase of property in, Ap. xii. 
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Now ready, in One Volume, Svo., 1874, price 21«., cloth, 

A New Law Dictionary, and Institute of the JVhole 

\JiS!f ; embracing French and Latin Terms, and Reference to the Authorities, Cases, and 
Statutes. By Archibald A. Bbown, M.A. Edin. and Ozon, and B.C.L. Ozon,' of the 
Middle Temple, Barrister-at-Law, Author of the "Law of Fiztures," "Analysis of 
Sayigny*s Obligations in Roman Law," &c. 
** For tb« purposes of working Uw studeuts nothing could be more usefuL As alresdy stated, the book is, for 
stodeDts, InvtdQSDle ; but membera of the profession will also find It useftil for ready reference.** — Th€ Imvo, 

** Mr. Brown has perhaps done about ss much as any one, not a rare genius, could do In such a case, and his 
Dlctlonaiy will be Mryiceable to those who are in want of hints and references. It is a handy book to have at 
one's elbow."— iScidirday Review, 

Now ready, in One Volume, 8yo., 1874, price 18^., cloth. 

Principles of Conveyancing. An Elementary JVork 

for the Use of Students. By Henby C. Dkane, of Lincoln's Inn, Barrister-at-Law, 
Lecturer to the Incorporated Law Society of the United Kingdom. 

■* We can oonfldently recommoid Mr. Deaiie's work. It seems essentially the book for young oonTeyancers.*— 
IrUk Law Timea. 

** Extrpmely useftil to studentR, and especially to candidates for the various legal ezaminaiions.*— Law Journal. 

'*1'he whole work is very viell and tnoruugbly done. We can heartily recommend It as a first book on the 
snl^t of which it treats."— Ae Law. 

Just Pnblished, Second Edition, in 8vo., price 18^., cloth, 

A Treatise upon the Law of Extradition, with the 

Conrentions upon the Subject ezisting between England and Foreign Nations, and the 
Cases decided thereon. By Edward Clabke, of Lincoln's Inn, Barrister-at-Law, and late 
Tancred Student. 
** Mr. Clarke's accurate and sensible book Is the best authority to whicih the English reader can turn upon the 
Bul^ject of Extradition.''— ^<?ctfuniay Jitview. 

Now ready. Third Edition, in 8vo., 1874, price 20s., cloth, 

The Principles of Equity. Intended for the use of 

Stndents and the Profession. By Edhuitd H. T. Snell, of the Middle Temple, Barrister- 
at-Law. Third Edition, by John R. GsirFiTH, of Lincoln's Inn, Barrister-at-Law. 
^^ Thii Work has b&oome a Standard Class-Book in England, Ireland, India, and the Colonies. 
** The second edition of this treatise was noticed in this Renew in October. 18f 3 ; the first edition had appeared 
in 1868. We are glad to see evidence of Its growing popolarlty. Asa aeoond book in Eqai^ we are inclined to 
think it is the best which has been pnbUshed. Mr. Snelrs treatise presents compactly, and (considering the else 
of the book) with remarkable oomprebensiveDefls, the leading points on the variuos heads of jEkiuity Jurisdiction. 
Its selection of the most recoit cases is very valuable for the student; and for the practitioner who desires a 
GODvenloit vade mecum this book can be safely recommended.** — American Law Keview, January, 1876. 

Just ready. In One Volume, 8ro., price 289. cloth. 

The Law relating to Public JVorship; with special 

reference to Matters of Ritual and Ornamentation, and the Means of securing the due 
Observance thereof, and containing in extenso, with Notes and References, The Public 
Worship Regulation Act, 1874; The Church Discipline Act ; The various Acts ^f Uni- 
formity ; The Liturgies of 1549, 1552, and 1559, compared with the present Rubric ; The 
Canons; The Articles ; and the Injunctions, Advertisements, and other Original Documents 
of Legal Authority. By Seward Brice, LL.D., of the Inner Temple, Barrister-at-Law. 

This day is Published, in One thick Volume, 8ro., price 42s., strongly bound in cloth, 

^ Magisterial and Police Guide : being the Statute 

Law, including the Session of 1874, with Notes and References to the most recently 
decided Cases, relating to the Procedure, Jurisdiction, and Duties of Magistrates and Police 
Authorities in the Metropolis and in the Country. With an Introduction showing the 
General Procedure before Magistrates both in Indictable and Summary Matters ; and a 
Copious Indez to the whole Work. By Henbt C. Greenwood, Stipendiary Magistrate 
for the District of the Staffordshire Potteries, and Temple C. Martin, of the Southwark 
Police Court. 
** We may say we have here our Ideal law book. It may be said to omit nothing whidi it ought to contain." 



■* This handsome volume alms at presenting a comprehensive magisterial handbook for the whole of England. 
The mode of arrangement seems to us excellent, and Is well carried out. 

** As to die cars with which the work has been executed, a somewhat minute examination of three or four of 
the dlvisioos enables us to sprak on the whole favourably."— SoStdlort' JowtmL 
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This day is Published, in Svo.j price 25s., cloth, 

HalVs Essay on the Rights of the Crown and the 

PRIVILEGES OF THE SUBJECT IN THE SEA SHORES OF THE REALM. Second 
EditioD, Revised and Corrected, together with extensive Annotations, and References to 
the Later Authorities in England, Ireland, Scotland, and the United States. By Richard 
LovELAND I^VELAND, of the Inner Temple, Barrister-at-Law. Also, an Appendix, con- 
taining—I. Lord Chief Justice Hale's *' De Jure Maris."— U. The Case of Dickens e. Shaw. 
— III. Mr. Serjeant Merewether*s Speech. — IV. Forms in use by the Board of Trade. 

This day is Published, in 8to., price 6s., cloth. 

The Law concerning the Registration of Births and 

DEATHS IN ENGLAND AND WALES, AND AT SEA: being the whole SUtute Law 
upon the subject ; together with a List of Registration Fees and Charges. Edited, with 
copious Explanatory Notes and References, and an elaborate Index. By Abtuub John 
Flazman, of the Middle Temple, Barrister-at-Law. 

*' Lawyers will find the work not only bandy, but also instructive and snmestlve. To reglstrmn and all 
persons engaged in the execution of the law, the bJok will be invalaAblti." — La,y» JaumaL 

This day is Published, in 8vo., price 75. 6(t, cloth, 

The Law of Usages and Customs : A Practical 

Law Tract. By J. H. Balfoub Bbowne, of the Middle Temple, Barrister-at-Law, 

Registrar to the Railway Commissioners, Author of ** The Law of Carriers," ^ The Medical 

Jurisprudence of Insanity," &c. 

" This Is a very elegantly produced volume, and is written in an extremely sdenU&c and agreeable style. As 
a tract upon a very tronbUsome department of law it is admirable — the priodpies laid down are sound, the Ulna- 
tratluns are well dioeen, and the decisions and di^Ux are harmonised so Ikr as possible, and distinguislied wbm 
necessary."— frisfc lj»n Kmes . 

This day is Published, in 8vo., Third Edition, price 55., cloth, 

The Married JVomen's Property Act, 1870, and the 

Married Women's Property Act, 1870, Amendment Act, 1874; its Relations to the 

Doctrine of Separate Use. With Appendix of Statutes, Cases, and Forms. By J. R. 

Griffith, B.A. Oxon, of Lincoln's Inn, Barrister-at-Law. 

•■Mr. GrifBlb, the editor of the preei'nt woric (and he \a also the %A\\at of that excellent treatise; 'Staellls 
Principles of Equity *) has, by his introduction and notes, given to the lawyer every nfoeweary asaJstanoe In the 
interpretation of these statutes, which, fk-om tlieir some* hat revolutionary character, require to be carefally tandied 
111 order that their relation to the prinelples of the statu<) of married women at Common Law and in Eqaitj may 
be appreciated. All the cases dedded under these Acts have been quoted and considered ; while in the Introdno- 
tlun there is a concise statement of the liabiliiy of the wife's separate estate to her general engagementa." — triA 
Law Timet. 

This day is Published, in One handsome Volume of 750 pages 8vo., price 21$., cloth lettered, 

English Constitutional History, A Text-Book for 

students and Others. By T. P. Taswell-Lanomead, B.C.L., of Lincoln's Inn, Barrister- 
at-Law, late Vinerian Scholar in the University of Oxford, and Tancred Student in 
Common Law. 

In One thick Volume, 8vo., 1873, price 305., cloth lettered. 

The Law and Practice in Bankruptcy : comprising 

the Bankruptcy Act, 1869 ; the Debtors Act, 1869; the Insolvent Debtors Act and Bank- 
ruptcy Repeal Act, 1869; together with the General Rules and Orders in Bankruptcy, 
at Common Law and in the County Courts ; with the Practice on Procedure to Adjudica- 
tion, Procedure to Liquidation, Procedure to Composition, and Procedure under Debtors 
Summons, Scales of Costs and Allowance to Witnesses. Copious Notes, References, and a 
very full Index. Second Edition. By.IlENRT Philip Roche and William Hazlitt, 
Barristers-at-Law, and Registrars of the Court of Bankruptcy. 

•* This work Is one which has naturally purled with It more wei^t than any other text-book, bavins been 
wf itten by two registrars of the Court of Bankruptcy. In practice it has been lound tu realise the anUdpatloiB 
formed concerning it"— /^ie nines. 
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See EQUITY. 

CHARITABLE TRUSTS— 

Cooke j • 17 

CHURCH AND CLERGY- 

Brice ^ . 10 

CIVIL LAW— 

See ROMAN LAW. 

CODES— 

Canada 38 

New York 40 



COLLISIONS AT SEA— 

Kay 

United States District Reports . 

COLONIAL LAW— 

Forsjrth 

COMMENTARIES— 

Kent 

Story 

COMPANIES LAW— 

Brice 

Buckley 

Reilly's Reports 

See MAGISTERIAL LAW. 

COMPENSATION— 

Lloyd ........ 

CONFLICT OF LAWS — 

Story 

Woolsey 

CONSTABLES— 

^POLICE GUIDE. 

CONSTITUTIONAL LAW AND 
HISTORY— 

Forsyth 

Taswell-Langmead . , . ." 

CONTRACTS— 

Kay 

Langdell 

Parsons 

Story 

CONVEYANCING, Practice of— 
Copinger 

CONVEYANCING, Principles of— 
Deane 

COPYRIGHT— 

"Copinger 

CORPORATIONS— 

Brice 

COVENANTS FOR TITLE— 
Rawle 

CREW OF A SHIP— 

Kay 

CRIMINAL LAW— 

Bishop 

Green 

Wharton 

See MAGISTERIAL LAW. 

CROWN LAW— 

Forsyth 

Hall 

Taswell-Langmead . . . . 
Kelyng . , 

CROWN PRACTICE— 

Corner 
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23 

42 
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40 
41 

7 
22 

22 



20 

41 
44 



19 
8 
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40 

41 
41 

46 

13 

17 

7 

41 

23 

38 
39 
42 



19 

29 

8 

34 
43 
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INDEX OF SUBJECTS— continued. 



PAGE 

CUSTOM AND USAGE— 

Browne 6 

CUSTOMS— 

S€e MAGISTERIAL LAW. 

DAMAGES— 

Mayne 30 

DICTIONARY— 

Brown 14 

Johnson 15 

DIGESTS— 

Abbott .37 

Cooper 38 

DIVORCE— 

Browning 17 

DOMESTIC RELATIONS— 

Schouler 41 

DUTCH LAW— 

Van Der Keesel 39 

Cape of Good Hope Reports. . 39 

ECCLESIASTICAL LAW— 

Brice 10 

EDUCATION ACTS— 

Seg MAGISTERIAL LAW. 

ELECTION LAW & PETITIONS— 

Bushby 32 

Hardcastle 32 

O'Malley and Hardcastle ... 32 

EQUITY— 

Choyce Cases 34 

Pemberton 31 

Snell 12 

Story 41 

EVIDENCE— 

S^ USAGES AND CUSTOMS. 

EXAMINATION OF STUDENTS— 
Indermaur 16 

EXTRADITION— 

Clarke 45 

See MAGISTERIAL LAW. 

FACTORIES— 

See MAGISTERIAL LAW. 

FIRE INSURANCE— 

Bennett 37 

FISHERIES- 

See MAGISTERIAL LAW. 

FIXTURES— 

Brown 20 

FORGERY— 

See MAGISTERIAL LAW. 

FRAUDULENT CONVEYANCES— 
May , 22 

GAIUS INSTITUTES— 

Harris 15 



PAGB 

GAME LAWS— 

Locke . • • 3^ 

S^ MAGISTERIAL LAW. 

HACKNEY CARRIAGES— 
See MAGISTERIAL LAW. 

HINDU LAW. 

Coghlan 15 

HISTORY— 

Taswell-Langmead .... 8 

HYPOTHECATION— 

Kay 23 

INDEX TO PRECEDENTS— 

Copinger 35 

INFANTS— 

Simpson 43 

INJUNCTIONS— 

Joyce . 18 

INSTITUTE OF THE LAW— 

Brown's Law Dictionary ... 14 

INSURANCE— 

Bennett 37 

Bigelow 38 

BUss 38 

INTERNATIONAL LAW— 

Clarke 45 

Woolsey 44 

INTOXICATING LIQUORS— 
See MAGISTERIAL LAW. 

JOINT STOCK COMPANIES— 
See COMPANIES. 

JUDICATURE ACTS— 

Griffith . . . ' . . . . ,48 
Indermaur 16 

JURISPRUDENCE— 

Forsyth 19 

JUSTINIAN'S INSTITUTES— 

Harris 15 

LiAND TENURES— 

Finlason 21 

LANDS CLAUSES CONSOLIDA- 
TION ACT 20 

LARCENY^ 

See MAGISTERIAL LAW. 

LAW DICTIONARY— 

Brown ^ ^4 

LAW MAGAZINE & REVIEW . 36 

LEADING CASES— 

Common Law 16 

Equity and Conveyancing . . 16 

Hindu Law 15 

Mercantile Law 39 

Sales .40 

Contracts 40 

LEASES— 

Edge 46 
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LEGACY AND SUCCESSION— 
Hanson 



PAGB 



17 



39 



LEGAL REMEDIES— 

High 

LICENSES— 

See MAGISTERIAL LAW. 



LIFE ASSURANCE— 

Bigelow 

Bliss 

Buckley 22 

Reilly 22 



37 
38 



LIQUIDATION with CREDITORS— 

Roche and Hazlitt n 

And see BANKRUPTCY. 

LLOYD'S BONDS 21 



MAGISTERIAL LAW — 
Greenwood and Martin 

MALICIOUS INJURIES— 
See MAGISTERIAL LAW. 

MANDAMUS— 

High 



47 



MARINE INSURANCE- 
Parsons 



39 



41 



MARRIAGE AND DIVORCE— 

Browning 17 

MARRIED WOMEN'S PRO- 
PERTY ACTS— 
Griffith . * ^ 

MASTER AND SERVANT— 
See SHIPMASTERS & SEA- 
MEN. 

MASTERS AND SERVANTS— 
See MAGISTERIAL LAW. 

MEDICAL JURISPRUDENCE— 
Wharton and Stille .... 

MERCANTILE LAW .... 
See SHIPMASTERS & SEA- 
MEN. 
„ STOPPAGE IN TRANSITU. 

MINES— 

Nevada Reports 40 

See MAGISTERIAL LAW. 



42 
39 



MUNICIPAL LAW— 
Harrison . . . 



39 

NEGLIGENCE— 

Campbell ....... 35 

Shearman and Redfield . . .41 

OBLIGATIONS— 

Brown's Savigny 44 



OVER-RULED CASES — 
Bigelow 

PARLIAMENT— 
Taswell-Langmead 

PARTNERSHIP— 

Story 
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3^ 
8 

41 



PASSENGERS— 

See MAGISTERIAL LAW. 
„ RAILWAY LAW. 

PASSENGERS AT SEA— 
Kay 



PATENTS— 

Curtis .... 
Fisher .... 
Wynne's Bovill Case 



2j 



39 
39 
17 



PAWNBROKERS— 

See MAGISTERIAL LAW. 

PERSONAL PROPERTY— 
Langdeli 



PERSONATION and IDENTITY 
Moriarty 



PILOTS— 

Kay 

POLICE GUIDE— 

Greenwood and Martin 

PRACTICE BOOKS— 
Bankruptcy 
Companies Law . 
Compensation . 
Conveyancing . 
Damages .... 

Divorce 

Ecclesiastical Law. 
Election Petitions . . 

E<|uity 

Injunctions . . . 
Judicature Acts. . 
Magisterial .... 
Railways .... 
Railway Commission . 
Rating 



PRIORITY— 
Robinson 

PROBATE— 
Hanson . 



PROHIBITION— 
High .... 

PUBLIC WORSHIP— 
Brice .... 



QUESTIONS FOR STUDENTS— 
Indermaur 



40 
21 

23 

47 

II 
22 
20 
46 

30 

17 
10 

32 

31 
18 

48 

47 
21 

6 

6 

31 
17 

39 
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QUO WARRANTO— 
High .... 



RAILWAYS— 

Browne 

Godefroi and Shortt . 

Lloyd 

See MAGISTERIAL LAW. 

RATING— 

Browne 



PAGB I 

39 
6 

21 
'20 



REAL PROPERTY- 
Deane . . •. 



REGISTRATION OF BIRTHS 
AND DEATHS— 
Flaxman 



13 



43 



REPORTS— 

American 37"42 

Bellewe 33 

Brooke 34 

Cape of Good Hope .... 39 

Choyce Cases 34 

Cooke 34 

Criminal Law (Green) . • • 39 

Cunningham 33 

Election Petitions 32 

Finlason 31 

Fisher 39 

Idaho 40 

Insurance Cases .... 37-38 

Kelyng, John 34 

Kelynge, William . . . ^ . . 34 

Nebraska ....... 40 

Nevada 40 

New York 40 

Oregon . 40 

Reilly 22 

United States 42 

Washington Territory. ... 42 

RITUAL^ 

Brice 



ROMAN LAW— 

Brown's Analysis of Savigny . 

Hadley 

Harris 



SALES— 
Langdell 

SALVAGE— 
Jones 
Kay . . 



10 



44 
39 
15 



40 

21 
23 



SANITARY ACTS— 

See MAGISTERIAL LAW. 

SEA SHORE— 

Hall 



SHIPMASTERS AND SEAMEN- 
Kay 



29 
23 
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SOCIETIES— 

See CORPORATIONS. 

STAGE CARRIAGES— 

See MAGISTERIAL LAW. 

STATUTE OF FRAUDS— 

Throop 42 

STATUTES— 

Revised Edition 15 

STOPPAGE IN TRANSITU— 

Houston 31 

Kay 23 

STUDENTS BOOKS— 

Brown 14 

Coghlan 15 

Deane 13 

Griffith 44 

Harris 1$ 

Indermaur 16 

Snell 12 

TViswell-Langmead .... 8 

Woolsey 44 

SUCCESSION DUTIES— 

Hanson I7 

TELEGRAPHS— 

See MAGISTERIAL LAW. 



TITLE DEEDS— 
Copinger . 



46 



TOWNS IMPROVEMENTS— 
See MAGISTERIAL LAW. 



TRADE MARKS— 

Browne 3^ 



TREASON— 

Kelyng . . . . 
Taswell- Langmead 

TRIALS— 

Queen v. Gumey . 

ULTRA VIRES— 
Brice . . . . 



34 
8 



UNITED STATES— 

Abbott 37 

Andrew's Manual 37 

And see AMERICAN TREA- 
TISES. 

USAGES AND CUSTOMS— 

Browne ^ 

VERBAL AGREEMENTS— 
Throop 

VOLUNTARY CONVEYANCES- 
May 

WAR POWERS— 

Whiting 



42 
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WORKS BY J. H. BALFOUR BROWNE, 

Registrar to the Railway Commissioners. 



Just ready, in one volume, 8vo., 

THE PRACTICE BEFGEE THE RAILWAT COMMISSIONESS 

UITDEB THE BEGULATIOH OF BAILWATS AOTS, 1873 and 1874 ; 

With the Amended General Orders of the Commissioners, Schedule of Forms, and Table 
of Fees : together with the Law of Undue Breference, the Law of the Jurisdiction 
of the Railway Commissioners, Notes of their Decisions and Orders, Precedents of 
Forms of Applications, Answers and Replies ; and an Appendix of Statutes. 

By J. H. BALFOUR BROWNE, 

Of the Middle Temple, Barrtster-aULaw, and Registrar to the Railway Comimissumert. 

This day is published, in one thick volume, 8vo., price 25^., cloth lettered, 

THE PUmOIPLES OF THE LAW OF RATING 

OF 

HEREDITAMENTS in the OCCUPATION of COMPANIES. 

By J. H. BALFOUR BROWNE, 

Of the Middle Tem^eand Midland Circuit, Barristet^^-Law ;. 
Registrar to the Railway Commissioners ; Author of " The Law of Carriers," ** The Lam of Useiges 

and Customs,** ** The Medical Jurisprudence of Insanity,*' 6^. 



TABLE OP CONTENTS. 



Chap. I. Introduction — concerning Rateable Value. IL Railway Rating. IIL Canal 
Rating. IV. The Rating of Waterworks. V. Gas Companies, the Rating of their 
Property and Works. VI. The Rating of Docks and Harbours. VII. The Rating 
of Mines and Quarries. VIII. The Rating of Bridges. IX. Cemetery Companies, 
the Rating of their Property. X. The Rating of Ferries and Wayleaves. XL The 
Rating of Tramways. Appendix No. I. Statutes. No. 2. The Manchester, Sheffield, 
and Lincolnshire Railway Case. No. 3. Valuations. A copious Index. 

" The tables and specimen valuations which are 
printed in an appendbc to this volume, will be of 



{^reat service to tiie parish authorities, and to the 
egal practitioners who may have to deal with the 
rating of those properties which are in the occupa- 
tion of Companies, and we congratulate Mr. Browne 
on the production of a clear and concise book of 
the system of Company Rating. There is no doubt 



that such a work is much needed,, and we are sure 
that all those who are interested in, or have to do 
with public rating, will find it of great service. 
Much credit is therefore due to Mr. Browne for his 
able treatise — ^a work which his^ experience as 
Registrar of the Railway Commission peculiarly 
qusdified him to undertake." — Law MagoMine. 



Just published, in 8vo., price 7^*. 6</., cloth, 

THE LAW OF USAQES and CUSTOMS 

Si practical ILato Cract. 

By J. H. BALFOUR BROWNE, 

Of the Middle Temple, Barrisier-at-Law ; 
Registrar to the Railway Commissioners; Author of " The Law of Carriers," " Ths Medical 

yurisprudence of Insanity," &»c. 



** Mr. Browne has in this work chosen for exposition an interesting and difficult 
branch of the law. He has discharged his duty with great ability and industry. 

"We look upon this treatise as a valuable addition to works written on the Science 
of Law." — Canada Law Journal, 

** This is a very elegantly produced volume, and is written in an extremely sdentific 
and agreeable style. 

"As a tract upon a very troublesome department of law it is admirable — the prin- 
ciples laid down are sound, the illustrations are well chosen, and the decisions and dicta 
are harmonised so far as possible, and distinguished when necessary." — Irisk Law Times, 
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THE LAW OF CORPORATIONS. 



Jttst published, in 8vo.j price 21 j., cloth, 

A TREATISE ON THE DOCTRINE 

OF 

ULTRA VIRES: 

BEING 

AN INVESTIGATION OF THE PRINCIPLES WHICH LIMIT 
THE CAPACITIES, POWERS, AND LIABILITIES 

OF 

CORPORATIONS, 

AND MORE ESPECIALLY OF 

JOINT STOCK COMPANIES. 

BY 

SEWARD BRICE, M.A., LL.D., London, 

Of the Inner Temple^ Barrister -at' Law, 



" Here is a volume of 500 pp. upon a title to 
which, so far as we are aware, not even a chapter 
of any text-book in this country has been devoted, 
and to which we are quite sure no distinct heading 
has ever been assigned in an American Digest. 
.... Upwards of zioo Cases are cited in thb 
work, of which it may be fairly assumed that few 
do not involve pecunitury interests of considerable 
magnitude. In the next decade we may be sure 
that the doctrine of Ultra Vires as applicable to 
railroads, municipal and other charterea bodies in 
the United States, will assume a large nolitical as 
well as 1^^ im|X)rtance. We welcome his pioneer 
volume as a fair result of the author's ' attempt, 
though, peihaps, nothing more,' to collect and group 
the more important of these various decisions. . . . 
This is the only work of its kind afforded the pro- 
fession of cither country. The English cases, many 
of great authority with us, are here collected and 
lucidly arranged. Besides the questions constantly 
presented to the Courts, it happens frequently that 
Corporation Counsel are called upon to give advice 
which may affect property of great value. In such 
an emergency this volume would be of essential 
service." — American Law Rn>iewy October 1874- 

" Much as one may be surprised at the confusion 
which clouds the doctrine of Ultra Vires, it is all 
the more pleasant to notice the lucid manner in 
which it nas been handled by the author. His 
arrangement of the work is logical, and his treat- 
ment of the parts clear and concise. The work is 
arranged under four main heads. Each part appears 
to be well and appropriately filled up. The refer- 
ences to decided cases are full and accurate. The 
result is a body of law essential as an appendix to 
any work on Corporations, and such as should be 
on the shelves otany lawyer who assumes to have 
a useful and reliable library of modem law." — 
Canada Lofut Journal. 

** Mr. Brice writes with knowledge and with pre- 
cision ; and his volume b probably as good as was 
possible in the present stage of the law." — TA* 
Daily Nttat. 

* * A guide of very great value. Much information 
on a difficult and unattractive subject has been 
collected and arranged in a manner which will be 
of ^^reat assistance to the seeker al^er the law on a 

5nnt involving the powers of a company." — Law 
oumal. 



" Mr. Brice himself calls his work an attempt to 
reduce a vast mass of authorities to something like 
order, and to deduce from them some generalcon- 
clusions. To our mind it is a verv'creditable and 
courageous attempt, and really of tne same class as 
those which started our present excellent text-books 
in other branches of the law. But here the author 
has chosen for himself a subject of great difficulty, 
and one in which he will find it difficult to interest 
the general student. The doctrine of Ultra Vires 
is of very modem growth, and took its rise in the 
attempt of our Courts to make old law fit a new 
state of facts by using and refining upon a maxim. 
The doctrine is thus, as Mr. Brice says, purely the 
creature of judicial decisions, and for this reason it 
forms a most embarrassing and awkward subject 
for any legal writer. In this case the author has 
certainly worked hard, and displayed great industry 
and research. He has endeavoured, and that suc- 
cessfully, to force his subject into some logical 
order, and to arrange a mass of vague decisions 
under different heads as clearly as was possible. 
He has, at all events, laid the foundation for, per- 
haps, a more complete and systematic text-book ; 
which at some future time, when the Courts are 
themselves more logical in their decisions, will be 
written. He has certainly called attention to a 
most important branch of our law, which has hitherto 
been much neglected. It is a branch, also, which 
is daily growing in importance with the growth of 
Corporations and the Increase of Joint Stock Com- 
pames. To investigate the principles which limit 
their capacity, power, and liabilities, is certainly a 
task worthy of^ tne undertaking by any lawyer, more 
especially at the present time. We congratulate 
Mr. Brice on his success in so far as he has gone, 
and look forward to the time when some future 
edition of his work shall, the law itself on Ultra 
Vires having become more settled, be considered 
as one of our standard works upon its own special 
subject."— T'A/ Law, 

** It Is an exceedingly valuable work at this time 
when the rights and powers of Corporations are 
matters of so much interest in the United States, 
as well as in Great Britain, and its manifold cases 
furnish as interesting reading to the business man 

fenerally as to the lawyer or justice." — Boston 
U, S,) JouTTud of Comnurce. 
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Just published, one thick volume, 8vo., cloth, 21/., 

ENGLISH 

CONSTITUTIONAL HISTORY. 

l^m^ttjf as n ®i^^t-§00fe for Stubtiiis anir ©%rs. 

BY 

T. P. TASWELL-LANGMEAD, B.C.L., 

Of Lincoln's Inn, Barrister-at-Law, late Vinerian Scholar in the University 
of Oxford, and Tancred Student in Common Law. 
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Extracts from some Reviews of this Work : — 

" Here is a book against which there is not a word to be said. . . . It is a remarkably 
good specimen of its class. . . . The matter of Mr. Taswell-Langmead's book is almost 
always very good. He has got up his subject exceedingly well, and in a manner highly 
creditable to his own studies." — Saturday Review, 

" It bears marks of great industry on the part of the compiler, and is most completely 
stocked with all the important facts in the Constitutional History of England, which are 
detailed with much conciseness and accuracy, . . . and is very full and clear." — Spectettor^ 



If 



We may therefore state shortly the opinion which we have formed, that Mr. Lang- 
mead was thoroughly qualified for the labour which he undertook, and that he has 
executed his work most ably and most conscientiously. For students of history we do 
not know any work which we could more thoroughly recommend." — Lxnv Times, 

**Mr. Taswell-Langmead's work is intended to furnish a guide to the law student. 
He has availed himself largely of Hallam and Sir Erskine May, and by judiciously 
combining the pith of those authors with that of other authorities, has, in our opinion, 
produced a text-book of no small value, accurate, full, yet not imwieldy, and calculated 
to smooth very considerably the path of the student. The execution seems to be even 
and careful throughout, and though the book does not profess to be more than a com- 
pilation, it is compiled from a wide range of authorities, and is written in so easy a style 
as to be lilrely to attract the general reader." — Solicitors' Journal, 

" It is a safe, careful, praiseworthy digest and manual of all constitutional history and 
law." — Globe. 

* * We have here, in the compass of one goodly volume, a handy book both for the 
student at the Universities and Inns of Court, and for the general reader, embracing 
every topic of constitutional importance, from the days of the Witan to the return of John 
Mitchel for Tipperary. Mr. Taswell-Langmead's book has the merit of being written in 
clear language, which is equally adapted for students * and others.' . . . We are glad to 
note that Mr. Taswell-Langmead has devoted some of his best energies to the elucidation 
of the three great landmarks of our constitutional history, viz., Magna Charta, the Petition 
of Right, and the Bill of Rights. Indeed, the analysis and summary of the provisions 
of the Great Charter in chapter iv., accompanied by a reprint of the original text, would 
alone give the book a permanent value. Each clause that requires special treatment is 
carefully annotated, and its salient points are ably brought out. The Petition of Right 
and Bill of Rights are also printed in full, with marginal analyses and footnotes. A special 
chapter is given to the origin of Parliament, and the political and legal aspects of the 
Reformation also receive separate notice, special attention being paid to the Acts passed 
in the Parliaments of Henry VIII. and Elizabeth. In narrating, so far as it falls within 
his scope, the contest between Charles I. and the Parliament, Mr. Langmead is careful to 
point out how far it was constitutional on either side, while summarizing for the student 
the results of the 'revolutionary period' (1642-1660). The last chapter is in itself a 
manual, covering the progress of the constitution from 1688 to 1875. For conciseness, 
comprehensiveness, and clearness, we do not know of a. better modem book than Mr. 
Taswell-Langmead's * English Constitutional History.' " — Notes and Queries, 
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ENOLISH CONSTITUTIONAL HISTOEY. 



REVIEWS OF THE WORE— con^mu^d 

" The volume on English Constitutional History, by Mr. Taswell-Langmead, is exactly 
what such a history should be. Mr. Taswell-Langmead writes clearly and concisely, and 
yet, even when treating of dry- subjects, he is always readable. To students of constitu- 
tional history the work will be of great value, while it is well worth the careful perusal of 
all Englishmen who feel any interest in knowing how that constitution of which all Eng- 
lishmen are so proud, but of which most Englishmen are profoundly ignorant, has grown 
up. The notes are numerous and weU selected, and references are always given to the 
authorities quoted. The index is full and copious — an Important point in a book intended 
for reference as well as for study." — Standard. 

** But we must say a few words about the book before us, and they will be words of 
high praise. The author has, of course, made ample use of Hallam, Stubbs, Freeman, 
Erskine May, and other authorities, and a text-book which did not freely use the leading 
authorities would be valueless. Yet we do not hesitate to describe Mr. Taswell-Lang- 
mead's book as an original, as well as a very meritorious, work. It is not a mere com- 
pilation. It is the fruit of extensive and well-digested, reading. The author has an easy 
and lucid style, but he has not hesitated to quote from his authorities when there has been 
no need for condensation. He adopts the chronological method, though not without excep- 
tion — as, e.g.,, chapter vii., which is an excellent account of the * Origin of Parliament.' 
As a text-book for the student this work will be invaluable, because it is very compre- 
hensive, and yet so arranged and written that it leaves a definite impression of the history, 
as a whole, on the mind. For young men, and we will add for women who have not the 
time and opportunity for reading constitutional history, this work is especially adapted. 
As a text-book for students, we regard it as an exceptionally able and complete work." — 
Law Journal. 



c< 



Mr. Taswell-Langmead has endeavoured in the present volume to bring together 
all the most prominent features in the Constitutional History of England, and explain 
their origin and development. We should also say that the latter portion of his work 
contains an admirable account of the action of parties in the State since the Revolution, 
untinged, however, by partisanship, and that it is possible to gain from a hundred pages 
of Mr. Langmead's work a knowledge of the growth and progress of the present system, 
which elsewhere could only be obtained in many volumes. — IrUk Law Times. 

" Under the title of * English Constitutional History : a text-book for students and 
others,' Mr. Taswell-Langmead has produced a very useful volume, in which he has 
brought together the results of the labours of Hallam, Professor Stubbs, Mr. Freeman, 
Sir Erskine May, and other high authorities. The work forms a valuable introduction to 
the more systematic study of the subject with which it deals, and its simple style, clear 
arrangement, and, we must add, copious index, adapt it for convenient and rapid 
reference," — Daily News, 

" Every one who takes a real interest in the history of the past and of the present — 
the true and living scion of that past — will gladly welcome the publication of such 
manuals as Mr. Taswell- Langmead's, which, at reasonable length and in readable form 
and language, will do much to make popularly known the origin and the growth of our 
institutions, and the reasons for their continued existence or. moderate and harmonious 
reform. Such manuals when compiled with the conscientious carefulness here manifested 
on every page, are not only useful to the large and growing class of students, but are 
handy summaries of history which no library can do without . . . The plan of this com- 
pendium appears to have been well considered — an element often miserably disregarded — 
and the materials which the author has chosen to form the solid texture of his work have 
been judiciously selected. Nothing can be better than the use of Professor Stubbs' 
admirable volumes. Dr. Freeman's 'Norman Conquest,' and Lappenberg's 'Englan.l 
under the Anglo-Saxons,' for the groundwork of the earlier chapters. . . . The ample 
commentary on Magna Charta, to which the whole of a long chapter is devoted, is both 
useful and interesting, and the author has wisely given in the notes the whole of the 
original text of this celebrated * landmark in Constitutional History.' . . . Mr. Taswell- 
Langmead has thoroughly giasped the bearings of his subject. It is, however, in dealing 
with that chief subject of constitutional history — parliamentary government — that the 
work exhibits its great superiority over its rivals." — Academy. 
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Just published, in One Volume, Octavo, price 2&f., cloth lettered, 

THE LAW RELATING TO PUBLIC WORSHIP; 

WITH SPECIAL REFERENCE TO 

9^atter0 of IBlftual anli flDrnamentatfon, 

AND THE MEANS OF SECURING THE DUE OBSERVANCE THEREOF. 

aKd containing in extenso, 

WITH NOTES AND REFERENCES, 

THE PUBLIC WORSHIP REGULATION ACT, 1874; 

THE CHURCH DISCIPLINE ACT ; 

THE VARIOUS ACTS OF UNIFORMITY ; 

THE LITURGIES OF 1549, 1552, and 1559, 

COMPARED WITH THE PRESENT RUBRIC; 

THE CANONS; THE ARTICLES; 

and the 

INJUNCTIONS, ADVERTISEMENTS, AND OTHER ORIGINAL 

DOCUMENTS OF LEGAL AUTHORITY. 



By SEWARD BRICE, LL.D., 

of the inner temple, barrister- at-law. 



" To the vast number of people who in various ways are interested in the 
working of the Acty Mr. Bricis volume cannot fail to be welcome. It is well 
conceived and carefully executed." — The Times. 



" Dr. Brice's book upon the law relating to 
public worship has been, as may be ' supposed, 
specially framed for the use of clergymen, church- 
wardens and others, interested in the regulation of 
our Church services. Here there is condensed in 
one volume all the material for the* guidance and 
control of public worship, and both ecclesiastics 
and laymen can, by aid of the index, find out at a 
glance the exact state of the law as interpreted by 
the highest authorities upon any given point ; and 
churchwardens and others can ascertain the exact 
steps which should be followed by those who desire 
to put a stop to breaches of the law. The work 
deserves, and will no doubt have, a very extensive 
sale."— ^/0«^n/. 

" To law students the very clear exposition of the 
various statutes relating to rites and sacrarnentSf 
ceremonials, vestments, ornamentation, ecclesias- 
tical remedies and punishments, the jurisdiction 
of the ordinary, &»c., will be of the greatest value ^ 
as well for the methodical arrangement which 
characterises it, as for the erudition displayed in 
the comments, and the clearness andluctdity of the 
style in which they are couched. Several autho- 
ritative enactments relating to public worship, and 
the various editions of the articles, are ^iven in 
extenso; and the numerous cases incidentally 
alluded to throughout the volume are alphabetically 
arranged and tabulated.*' — Morning Post. 

" Dr. Brice's large and learned work is a very 
complete manual for its purpose."— (r»0n2(lff«. 



** Dr. Brians hook contains a great mass of 
information on ecclesiastical matters, which must 
at all times be valuable for reference.** — ^Th« 
Record. 

" We can confidently recommend the treatise to 
all those who arc concerned in the subject. To 
students it will be useful as a compendium of eccle- 
siastical law. To lawyers it will be a handy book 
of reference. To clergymen and parishioners it will 
be a valuable ^ide, and may pernaps prevent some 
useless litigation. An index of twenty-two pages, 
and a table of upwards of 300 cases, testify to the 
labour bestowed upon this treatise ; but it is not a 
mere compilation, and only an author who has 
thoroughly mastered the subject could have written 
the book."^Z.«w youmal, 

"The purpose of Mr. Seward Brice's treatise oxv 
' The Law Relating to Public Worship' Ls as stated 
in the preface, to give ' a full exjiosition of the 
Law of Public Worship, in so far as it concerns the 
external forms and cmtus enforced or merely per- 
missible by the rules of the Church of England,' 
special prominence bein^ assigned to the subjects 
01 ornaments, ceremonial, and vestments. The 
work is very carefully and thoroughly done, and 
includes not only a clear account both of the sub- 
stantive law and of the means of enforcing it, bat 
the text of the pertinent statutes and of other docu- 
ments bearing upon the matters discussed."— Z>a«^ 
News, 
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In one thick volume, 8vo., 1873, pnce 3ar., doth lettered, 

THE LAW AND PRACTICE IN BANKRUPTCY; 

Comprising the Bankruptcy Act, 1869 ; the Debtors Act, 1869 ; the Insolvent Debtors 
and Bankruptcy Repeal Act, 1869 ; together with the General Rules and Orders 
in Bankruptcy, at Common Law and in the County Courts ; 

With the Practice on Procedure to Adjudication^ Procedure 

to Liquidation, Procedure to Composition, and Procedure 

under Debtors' Summons, Scales of Costs and 

of Allowance to Witnessesb 

Copious Notes, References, and a very full Index. Second Edition. By Henry Philip 
Roche and William Hazlitt, Barristers-at-Law, and Registrars of th^ Court 
of Bankruptcy. 



From TH3B LAW. 

"Tlie aim of the authors in writing this book has 
been to make it useful to the profession, and in this 
they have emiaently succeeded. Bringing to their 
task a long aad varied experience of Bankruptcy 
laws^ they nave been able, from their position as 
RegisCiais of the Court, also to acquire more know- 
ledge of the practical working of the new Act than 
could well have been obtained by any other writer, 
however gifted and industrious. The last statute, 
which by itsdf looked so simple, has, from the 
number and cenqilezity of the rules framed there- 
under, probably surpassed all its predecessors in 
accumulating a mass of forms and ceremonies. 
Tbereibre it ts that a book like the above becomes 
absolutely necessary, more especially to solicitors 
who have but a small practice m Bankruptcy, llie 
portion of the work which to such will be found 
most useftd, is that on the practical procedure ; 
where they will find plain and minute du-ections as 
to setting about the commencement of a Bankruptcy 
or Liquidation, and also as to its continuance and 
conclusion. There is also a special and carefully 
written chapter oa Costs. There are included in 
the work all the statutes, rules, forms, and scales 
of costs, which can be wanted in a Bankruptcy 
case ; while the Index is a book of itself, and seems 
unusually complete. The type and binding could 
not well be better. Altogeuier we can say of this 
book that It is the product of hard work^ by men 
who know of what tney write, and that it is worthy 
to stand beside our best text-books on the shdvcs 
of every lawyer." 

Trom the LAW TIBCZB. 
" This work is one which has naturally carried 
with it more weight than any other text-book, 
having been written by two registrars of the Court 
of Bankruptcy. In practice it has been found to 
realise the anticipations formed concerning it, in 
proof of which we have now in our hands a second 
edition. Perhaps the most valuable feature of the 
work is the fulness of the practical details which 
enable a tyro to transact his business with tolerable 
security. The first half of the work comprises thet 
Bankruptcy Act and the Debtors Act, which have 
hcta carefully and ably noted with all the deci- 
sions; and the latter half is devoted mainly to 
practice and procedure. The Bills of Sale Act and 
one or two otner enactments are incorporated which 
are frequently consulted by the bankruptcy practi- 
tioner. A very elaborate index ends the volume." 



From the Ul.W JOXTBNAIi. 

" The work before us also contains the Debtors 
Act of 1869, the Bankruptcy Repeal Act of 1869, the 
Absconding Debtors Act, 2869, with several other 
Acts and all the General Rules in Bankruptcy, 
printed and annotated in the same manner as the 
principal Act. There is also a very full collection of 
forms and bills of costs ; dmi the portion of the ivork 
which it decidedly the most navel, andtve imagine 
will prove extremely nte/nl, ie that comprised in 
P^Z«i 355-474. ^hich contain an exposition by the 
authors on the practice on procedure to adindication, 
liqnidatioti, and composition with creditors, and 
on procedure under a debtor^ summons. It ir net 
often that a practising lawyer is able to turn to a 
book on Practice written by the judges 0/ the parti" 
cular Court to which it relates, and, as it were, 
stamped with the seal 0/ authority In con- 
clusion, we have only to S4^ that Messrs. Roche 
and HaMlitt have appended to their work a very 
full and copious index, and that we can cordially 
and conscientiously recommend it to the notice of 
the Ugal profession.** 

Trom the BOIilGITORB' JQPRTTat., 

" In the book before us, a reader is enabled by 
means of laz]ge consecutive fibres at the head of 
each margin to reach the section and cases he re- 
quires without the trouble of referring to the index. 
In the hurry of daily practice this will probably be 
found no small advantage. In the subsequent 
chapters on adjudication, liquidation, composition, 
and debtors' summons, the arrangement adopted is 
the convenient one for practical purposes of tracing 
each consecutive step of the procedure, and weld- 
ing together the provisions of the Acts, Rules, and 
Forms, with the substance of the cases. This 
appears to us to be successfully accomplished, and 
the book, as a whole, constitutes a useful digest of 
the statutory and case law. As regards the former, 
the work appears to contain every provision rela- 
ting to or connected with the subject, including 
even the orders made in December, 1869^ transfer- 
ring business then pending. The cases are taken 
from a wide range of reports and include a con- 
siderable number cited from MSS. notes. The 
index is unusually full, combining both an analysis 
and index ; and, lutly, the type and paper are all 
that can be desired." | ^. 
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Just published, Third Edition, in 8vo., price 2ar., cloth, 

THE PRINCIPLES OF EQUITY. 

3|ntenlieli for t|ie WL^t of &tulient0 anli t^t ^rofe00foiu 



« 



By EDMUND H. T. SNELL, 

OP THB MIDDLE TBMPLB, BARRISTSR-AT-ULW. s 

Third Edition. 
By JOHN R. GRIFFITH, of Lincoln's Inn, Barrister-at-Law. 

In One Vol., 8vo., 1874. 

77iis Work has become a Standard Class- Book in England^ Ireland^ 

India, and the Colonies, 



it ' 



The second edition of this Treatise was noticed in this Review in October, 1873 ; the first edition had 
appeared in x868. We are glad to see evidence of its growing popularity. As a second book in equity we 
are inclined to think it is the best which has been published. Mr. Snell's Treatise presents compactly, 
and (considering the size of the book) with remarkable comprehensiveness, the leading points on the 
various heads of Equity jurisdiction. Its selection of the most recent Cases is very valuable for the 
student and for the practitioner who desires a convenient vade-mecumt this book can be safely recom- 
mended." "American Law Review^ January, 1875. 



" We know of no better introduction to the Principles of Equity. While 
affording to the Student an insight to principles of which as yet he is not 
master^ it places at th^ service of those familiar with the doctrines of Equity^ 
the most recent cases establishing or qualifying well understood principles. "'— 
Canada Law Journal. 



"Equity can never be made easy, nor is it 
desirable that it should be so ; but in the facA of 
the large equitable jurisdiction conferred recently 
— that is, since 1853— upon Common Law Courts, 
and the extension of equitable principles and rules, 
to the exclusion of Common Law, contemplated by 
the Judicature Bill, it behoves every practitioner 
to know as much as possible of equity with as little 
expense of time as possible, and for this purpose 
we know of no better work than Mr. SncII's. It 
presents in a small compass the substance of ' The 
Leading Cases,' and of Story's work on ' Equity 
Jurisprudence ;' while students will be delighted to 
find clear, logical, and intelligible explanations of 
its most mysterious process and development. The 
work professes to be based on the lectures of Mr. 
Birkbeck, but it has now reached its third edition 
in a few years, and is admirably noted up with the 
latest decisions and enactments. We find particu- 
larly good information concerning the equitable 
and statutable rights of married women, and the 
priorities of et^uitable and legal, registered and un- 
registered, mortgages. Counsel, attorney, and 
student, will find it a useful, and especially a *afe 
guide in what it professes to teach." — Irish Lam 
Times, 

"The great merit of the book now under con- 
sideration is its scientific arrangement and accuracy. 
It, therefore, becomes a most excellent guide to 



those Common Lawyers who have somehow ao> 
quired the notion that Equity is a vague term for a 
sort of natural justice, and that it recognises no 
rules such as are found in the Common Law. Thb 
book is indeed a most praiseworthy and successful 
attempt to z^uce Equity Jurisprudence to a science, 
and as such deserves every commendation that can 
be bestowed ; for by doing so it makes one more 
step towards that complete codification of our law 
which should be the aim and the desire of every 
true lawyer. To the ordinary student of Equity 
it b indeed unnecessary for us to say one word in 
its praise and recommendation. But as every 
Common Lawyer must before long add to his 
knowledge some idea of equitable doctrine, it is to 
them especially that we commend this book. They 
will find in it the principles of Equity set out and 
illustrated in a really scientific and, we may say» 
workmanlike way, and for this reason they will 
recognise in its method the style of thought and 
manner to which they have long been accustomed." 
—-The Lcew, 

" We have received the third edition of Snell's 
Equity, by Mr. J. R. Griffith. The statute and 
case law has beeh brought down to the time of 
publication, and this admirable standard work may 
therefore be used without any more assistance than 
is afforded by the current reports."— Z^««v Tmrrx. 
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Just published, in one volume, Syo., price i&r., cloth, 

PRINCIPLES OF CONVEYANCING. 

AN ELEMENTARY WORK FOR THE USE OF STUDENTS. 



By Henry C. Deane, of Lincoln's Inn, Barrister-at-Law, Lecturer to the Incorporated 

Law Society of the United Kingdom. 



" Mr. Deane is one of the Lecturers of the Incorporated Law Society, and in hL«- elementary wok-k 
intended for the use of students, he embodies some lectures given at the hall of that society. It would 
weary our readers to take them over the ground necessarily covered by Mr. Deane. The first part is 
devoted to Corporeal Hereditaments, and the second to Conveyancing. The latter is prefaced by a very 
interesting ''History of Conveyancing," and for practical purposes the chapter (Ch. 3, Part II.) on 
Conditions of Sale is decidedly valuable. The most recent legislation is handled by Mr. Deane in con- 
nexion with the old law, the Judicature Act and the Vendor and Purchaser Act both being considered 
in this chapter on Conditions of Sale. We might make some interesting quotations, but the work is one 
which those engaged in conveyancing should purchase and put on their shelves, and welcome it with the 
recommendations which we have already recorded." — Lam Timts, 



" We hope to see this book^ like SneWs Equity , a standard class-book in 
all Law Schools where En^ish law is taught r — Canada Law Journal. 



"This is, as its author states, a purely elementary 
work. It may indeed be called the A B C of con- 
veyancing. In the clearest and simplest language 
the student will find an outline, firstly, of the various 
forms of ownership in land, and, secondly, of the 
ordinary modes of conveyances used in transferring 
such land from one person to another. The second 
portion is founded upon lectures that were delivered 
by the author at the Incorporated Law Society, and 
is accomUngly very clear and practical. The whole 
work is very well and thoroughly done. Mr. 
Deane has, we believe, succeeded in writing the 
very simplest work ever published on the abstruse 
subject of conveyahcing ; and has by his language 
and illustrations, explained points of law in a way 
that cannot be mbunderstood. For this reason, and 
as being the most elementary work combining the 
elements of real property law with the principles of 
practical conveyancing, we can heartily recommend 
it as a first book on the subject of which it treats. 
As such we should think it would be both worthy 
and suitable to be named as one of the books that 
?Te required to be read as a preparation for the 
various Law Examinations."— T'A^ Laiw, 

** We can confidently recommend Mr. Deane's 
work on the ' Principles of Conveyancing.' It is 
not exhaustive, and does not pretend to go fully into 
the laws of trusts, powers, or remainders, but it fully 
explains the several different legal and equitable 
estate in land and the tenure of land, and the modes 
of alienation used in conveyances inter vivas and by 
will. It also fully explains the meaning and value 
of the several parts of the conveyances, the cove- 
nants, conditions, provisoes, exceptions and reser- 
vations, habendums. and the proper form of recitals, 
&c., &c— a point frequently neglected in other and 
more pretentious treatises. It contains excellent 



chapters on purchase deeds,^ leases, mortgages, 
settlements, and wills ; smd, in addition, Mr. Deane 
treats of conditions of sale most fully and clearly. 
It seems essentially the book for young convey- 
ancers, and will, probably, in many cases supplant 
Williams. It is, in fact, a modem adaptation of 
Mr. Watkin's book on conveyancing, and is fully 
equal to its prototype." — IrisA Law Times, 

" A general review of the scope of Mr. Dcane't 
volume and a perusal of several of its chapters 
have brought us to the conclusion that, though its 
contents are purely elementary, and it contains 
nothing which is not familiar to the practitioner, 
it may be extremely useful to students, and especially 
to those gentlemen who are candidates for the 
various legal examinations. There are so many 
questions set now on case law that they would do 
well to peruse this treatise of Mr. Deane's, and use 
it in conjunction with a took of questions and 
answers. They will find a considerable amount of 
equity case law, especially in the second part of 
Mr. Deane's book, which comprises in substance 
some lectures delivered by the author at the Law 
Institution."— Zaw JourHal, 

** As Mr. Deane's work is addressed to the rising 
generation of conveyancers, ' students entering 
upon the difficulties of real property law,' it may be 
presumed that he does not fear the immediate anni- 
hilation of that noble science in its traditional forms 
by any legislative changes. The first part of the 
volume is composed of a series of chapters on cor- 
poreal hereditaments, and the second part of some 
lectures on conveyancing recently delivered by the 
author at the Law Institution. It is enough to lay 
that Mr. Deane writes clearly and to the point."— 
1 Saturday Review, 
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Just publishedi in one volume, 8vo., price a if., cloth, 

A NEW LAW DICTIONARY, 



AND 



Itnsitimt of ti)e ^^oU Eatao ; 

EMBRACING FRENCH AND LATIN TERMS, AND REFERENCES TO THE 

AUTHORITIES, CASES, AND STATUTES. 

By ARCHIBALD BROWN, 

M.A. Edin. and Oxon, and B.C.L. Oxon, of the Middle Temple, Barrister-at-Law, Author 
of the "Law of Fixtures," ** Analysis of Savigny's Obligations in Roman Law, &c 

" Afr. Brown has succeeded in the first essential^ that of brevity. He has 
compressed into a wonderfully small compass a great deal of matter. Our im^ 
pression is that the work has been carefully executed^ — Solicitors' Journal. 



** For the purposes of working law 
students nothing could be more useful. 
Besides explaining every legal term, new 
and old, the author gives short notes 
upon points of law, which are excellent 
specimens of clear and coihpressed writing. 
References to cases and statutes are 
abundant, as also to the best text writers 
on each subject. As an example of Mr. 
Brown's resolute endeavour to reduce even 
the vaguest and widest portions of our law 
to some clear first principles, we may refer 
readers to the title 'Fraud,* where they will 
find nine columns of compressed learning 
scientifically arranged. French and Roman 
law terms and doctrines are abo carefully 
explained, while even the growth and cha- 
racter of the British Constitution are shortly 
but clearly set out under their proper head- 
ings. As already stated, the book is, for 
students, invaluable ; but members of the 
profession will also find it useful for ready 
reference ; and certainly the public could 
find a great deal of curious information in its 
pages." — The Law. 

"In Mr. A. Brown's *New Law Dic- 
tionary,* the object has been to present a 
complete institute of the whole law of 
England, expressing briefly, but without 
inaccuracy or meagreness, the rules and 
principles of the common law, of Chancery 
law, of real property or conveyancing law, 
of mercantile law, of constitutional law, and 
of public or general, that is, international 
law. In carrying out this comprehensive 
scheme the author has arranged the rules 
and principles of doctrine, evidence, or 
procedure in lexicographical order, giving 



prominence to modem law, but giving the 
ancient law when serviceable in explaining 
modem principles or phrases. This work, 
laborious and difficult as it was, has been ad- 
mirably carried out, and the work is really 
what it professes to be, a complete com- 
pendium. An index to a dictionary is a 
novelty, but from the exceptional nature of 
the contents an index was likely to be most 
useful, and accordingly Mr. Brown has 
prefixed to the book a copious index by 
which a student can at once turn to the 
main body of the work and obtain the in- 
fonnation he requires. Authorities and 
cases are abundantly cited, and Mr. Brown 
can claim with justice to call his book an 
institute of the whole law." — Standard, ^ 

** In a modest preface Mr. Brown intro- 
duces us to a rather ambitious work. He 
has endeavoured to compress into less than 
four himdred pages the whole law of Eng- 
land, and has evidently bestowed much 
pains on the execution of the task. He 
does not, however, aim at anything higher 
than rendering a service to students prepar- 
ing for the Bar or for the lower branch of 
the profession, and there can be no doubt 
that he has produced a book of reference 
which will be useful to the class he has had 
in view. Mr. Brown has perhaps done 
about as much as any one, not a rare 
genius, could do, and his Dictionary will be 
serviceable to those who are in want of hints 
and references, and are content with a 
general idea of a law or legal principle. It 
is a handy book to have at one's elbow." 
— Saturday Review, 



" This book has now been for some time published^ and we have had many 
opportunities of referring to it. We find it an admirable Law Dictionary, and 
something more, inasmuch as it contains elaborate historical and antiquarian 
analyses of our legal system under the several hectdings. The student and the 
literary man will find the book very useful in reading and writing. Indeed the 
people who are not lawyers, but who nevertheless feel a Sesire or are under a 
necessity to use legal terms, or who meet them in their course of study, cannot eio 
better than obtain a copy of this work and use it judiciously j they will thereby 
be encUfled to avoid the ludicrous errors into which novelists in particular^ and 
public speakers too, are often led by the inappropriate use of terms whose 
meanings they do not perfectly comprehend.^ — IRISH Law Times. 
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GOGHLAN'S HINDU LAW. 
Nearly ready, in 8vo., uniform with ** Indermaur's Epitomes," • 

An EPITOME of HINDU LAW CASES, chief y of Western India; 

With some Short Notes thereon. 
By WILLIAM M. P. COGHLAN, 

BOMBAY CIVIL SERVICE, JUDGS AND SESSIONS JUDGE OP TA^NA. 

THE ELEMENTS OF ROMAN LAW. 

This day is published, in 216 pages 8vo., price lar., cloth, 

A CONCISE DIGEST OF THE INSTITUTES 

OF 

GAIUS AND JUSTINIAN, 

fVt'fA copious References arranged in Parallel Columns^ also Chronological and 

Analytical Tables^ Lists of Laws ^ <&v. ^c, 

-Primarily designed for the Use of Students preparing for Examination at 

Oxford, Cambridge, and the Inns of Court. 

By SEYMOUR F. HARRIS, B.C.L.. M.A., 

OP WORCESTER COLLEGE, OXFORD, AND THE INNER TEMPLE, BARRISTBR-AT-LAW. 



"Jjfr. Harries digest ought to have very great success among law students 
both in the Inns of Court and the Universities. His book gives evidence of 
praiseworthy accuracy and laborious condensation^ — Law Journal. 

THE REVISED EDITION OF THE STATUTES. 

PREPARED UNDER THE DIRECTION OF THE STATUTE LAW 

COMMITTEE, 

AND 

PUBLISHED BY THE AUTHORITY OF HER MAJESTY^S GOVERNMENT. 

1 £ 's. d. 
Volume I. — Henry III. to James II., 1235-1685. ...120 
„ 2.— Will. & Mary to 10 Geo. IIL, 168&-1770 
,, 3. — II Geo. III. to 41 Geo. III., 1 700-1800 
„ 4. — 41 Geo. III. to 51 Geo. III., 1801-1811 
If 5-— 52 Geo. III. to 4 Geo. IV., 1812-1823 • 
„ 6.-5 Geo. IV. to I & 2 Will. IV., 1824-1831 



100 
o 17 o 

18 o 

1 5 o 
160 



>» 



7.-2 & 3 Will. IV. to 6 & 7 Will. IV., 1831-1836 i 10 o 



CHRONOLOGICAL TABLE of and INDEX to the STATUTES, to the end of the 

Session of 1874. Third Edition, imperial 8vo., £,\ 5^. 

Complete in Four Volumes, Quarto, price 7/., cloth, 

A DICTIONARY OF THE ENGLISH LANGUAGE 

By R. G. LATHAM, M.A., M.D., &c., 

LATE FELLOW OF KING'S COLLEGE, CAMBRIDGE ; 

Author of " The English Language," &c. Founded on that of Dr. SamU£L Johnson, 
as edited by fhe Rev. H. J. Todd, M.A. With numerous Emendations and Additions. 



"The special excellence of the present over all 
previous editions will be found in the etymological 
department."— 7<?A« Bull. 

lliough nominally based on Johnson's Die- 



department are so numerous and extensive, that it 

may be regarded virtually as a new book 

Dr. Latham's Dictionary deserves to be studied by 
every one interested in the language ; as a book of 



tionary, so much of the original text is discarded as | reference it is admirably fitted for general useful 
imperfect or erroneous, and the additions in every > ness." — Edinburgh Review. 
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MR. INDERMAUR'S BOOKS FOR STUDENTS. 



<f 



Mr. Indermaur's books are admirably adapted to the purpo&e for which they are -wp^^en, and ve 
heartily recommend them to students and teachers, who will find them exceedingly convenient corapcB- 
diums of the law." — American Law Review. 



^•^n^^^^^^^^^^f^^tf^^^^^^^y^t^^^U^t^t^^^^^t^^m 



THE NEW JUDICATURE ACTS. 

This day is published, in 8vo., price 6s,, cloth, 

THE STUDENT'S GUIDE TO THE JUDICATURE ACTS, 

1873 and 1875; 

AND THE RULES THEREUNDER : 

Being a book of Questions and Answers intended for the use of Law Students. By 
John Indermaur, Solicitor, Author of ** Self-preparation for the Final Exami- 
nation,'' and ** Epitomes of Leading Common Law, and Equity and Conveyancing 
Cases." 



In 8vo., 1874, price 3^., cloth, 

SELF-PREPARATION FOR THE FINAL 

EXAMINATION. 

CONTAINING A COMPLETE COURSE OF STUDY, WITH STATUTES^ 

CASES, AND QUESTIONS; 

And intended for the use, during the last four months, of those Articled Clerks 'who 
read by themselves. By John Indermaxfr, Solicitor (Clifford's Inn Prizeman, 
Michaelmas Term, 1872) ; Author of "Epitomes of Leading Common Law, and 
Equity and Conveyancing Cases." 

Third Edition, in 8vo., 1875, price 6x., cloth, 

AN EPITOME OF LEADING COMMON LAW CASES; 

• WITH SOME SHORT NOTES THEREON. 

Chiefly intended as a Guide to " Smith's Leading Cases." By John Indsrmaur, 
Solicitor (Clifford's Inn Prizeman, Michaelmas Term, 1872). 

cation of the little volume the demand has justified 
a second edition. Lsist year we suggested that the 
compiler of the hook knew the value of skilful 
' cram ' in the law examinations ; and the call for a 
second edition plainly shows that our suspicion was 
correct. One case has been added, and also refer- 
ences to the original reports of the several cases ; 
otherwise, the book is a mere reprint, and a glanc* 
at it with a knowledge of its jpopularity affords an 
exact view ol the art of examination as used in the 
• Final,' "—Tfu Law JoumaL 



"This should be placed in the , handy-volume 
aeries of law books. Its title expresses its object — 
that of an Epitome and Guide to Leading Cases. 
The Cases themselves are stated with admirable 
brevity and clearness, and the notes turn out to be 
more full and instructive than their material size 
would seem to indicate. The type and binding are 
excellent, and in several respects this is an im- 
provement on the first edition." — American Law 
Review. 

" At the end of thirteen months from the publi- 



Second Edition, in 8vo., 1874, price 6s., cloth, 

AlV EPITOME OF LEADING CONVEYANCING AND 

EQUITY CASES; 

WITH SOME SHORT NOTES THEREON, FOR THE USE OF 

STUDENTS. 

By John Indermaur, Solicitor, Author of "An Epitome of Leading 

Common Law Cases." 



"We have received the second edition of Mr. 
Indermaur's very useful Epitome of Leadinp; Con- 
▼eyancmg and Equity Cases. The work is very 
well done."— Law Times. 



" The Epitome well deserves the continued pat- 
trona|;e of the class — Students — for whom it is 
especially intended. Mr. Indermaur will soon be 
known as the ' Students' Friend.* "—Ctuuuia Law 
yournal. 
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Second Edition, in one thick volume, crown 8vo., price 20f., doth, 

THE PWBATE. LEGACY. AND SUGGE88I0N 

DUTY AGTS: 

Comprising 36 Geo. IIL cap. 52 ; 45 Geo. HI. cap. 28 ; 55 Geo. III. cap. 184 ; and 

16 & 17 Vict. cap. 51 ; with an Introduction, copious Notes and References to all 

the decided Cases in Enghmd, Scotland and Ireland, to Michaelmas Term 1870 ; 

' together with an Appendix of Statutes, Forms, Tables of Duties, and a full Index. 

By Alfred Hanson, Esq., Comptroller of Legacy and Succession Duties. 

"It is the only complete book upon a subject of " Since Mr. Hanson produced his first edition he 

neat importance, but which does not come within has been appointed Comptroller of Lenicy and 

the regular course of professional study, and there- Succession Duties. His book is in itself a most 

fore requires to be read up when a case having useful one ; its author knows every in and out of 

reference to it comes into the solicitor's office. the silbject, and has presented the whole in a form 

"Mr. Hanson is peculiarly qualified to be the easily and readily handled, and with good arrango- 

adviser at such a time. Hence, a volume without ment and clear exposition."— iS'^/Kxl^^fv' youmai. 
a rival."— Z.«w Tim4S. 



In one volume, 8vo., 1870, price iZs., cloth lettered, 

THE LAW OF GOPYRIGHT, 

In Works of Literature and Art; including that of the Drama, Music, Engraving, 
Sculpture, Painting, Photography, and Ornamental and Useful Designs ; together 
with International and Foreign Copyright, with the 'Statutes relating thereto, 
and References to the English and American Decisions. • By Walter Arthur 
COPINGER, of the Middle Temple, Barrister-at-Law. 

.. A v^i. *t.:» : .-.--I.. .V 1... . — «< The book is a thoroughly good one."— T*** 

Bookseller. 

"We 'refer our readers to this capital book 
on Copyright."— T^it* Pttblisher^ Circular. 



'A book that is certainly the most complete trea- 
tise upon the complex subject of copyright which 
ha<« ever been published in England." — Atkeiutum, 
"A work much needed, and which he has done 
exceedingly well." — American Law Review. 



In 8vo., 1873, pnce \os. 6^., cloth, 

THE BOV^LL PATENT 

A Collection of the Summings-up and Judgments in the Litigation under the Patent of 
5th June, 1849, granted to the late G. H. Bovill for Improvements in the 
Manufacture of Flour. With an Introduction and some Observations by 
W. W. Wynne, Attomey-at-Law. 

In 8vo., 1872, price I2j., cloth. 

An Exposition of the Laws of Marriage 

AND Divorce. 

As administered in the Court for Divorce and Matrimonial Causes, with the Method of 
Procedure in each kind of Suit ; Illustrated by Copious Notes of Cases. By 
Ernst Browning, of tlie Inner Temple, Barrister-at-Law. 

In 8vo., 1867, price 16^., cloth, 

THE CHARITABLE TRUSTS ACTS, 1853, 1855, 1860; 

THE OEABITT OOMUISSIONEBS JTJBISDIOTION AOT, 1862; 
THE SOMAN OATHOLIO OHAEITIES AOTS : 

Together with a Collection of Statutes relating to or affecting Charities, including the 
Mortmain Acts, Notes of Cases from 1853 to the present time, Forms of Decla- 
rations of Trust, Conditions of Sale, and Conveyance of Charity Land, and a 
very copious Index. Second Edition. 

By Hugh Cooke and R. G. Harwood, of the Charity Commission. 

" Charities are so numerous, to many persons are second edition of a collection of all the statutes that 

directly or indirectly interested in them, they are so regulate them, admirably annotated by two such 

much abused, and ther^ is such a growing desire to competent editors as Messrs. Cooke and Harwood, 

rcctifjr those abuses and to call m the aid of the whose official experience peculiarly qualifies them 

commissioners for a more beneficial application of for the task."— ^w Times. 
their ftm^s, that we are not surmised to receive a 
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THX LAW 07 INJITNOTIONS. 

♦ ■■ ■ 

In two volumes, royal 8vo., iSji, price 70»^ cloth, 

THE LAW AND PRACTICE OF INJUNCTIONS. 

EMBRACING ALL TBK SUBJECTS IN WHICH , 

COURTS OF EQUITY AND COMMON LAW 

HAVE JURISDICTION. 



By WILLIAM JOYCE, 
OF Lincoln's inn, bakrister-at-law. 



REVJJUWS. 



**A worie wUch aims at being so absolutely 
complete, as that of Mr. Joyce upon a subject 
whidi u of almost perpetual recurrence in the 
Courts, cannot fail to be a welcome offering to the 
profession and, doubtless, it will be well received 
and largely used, for it is as absolutely complete as 
it aims at being. .... This work is, therefore, 
eminently a work for the practitioner, being full of 
practical utility in every page, and every sentence, 
of it We have to congratulate the pro- 
fession on diis new acquisition to a digest of the 
law, and the author on his production of a work of 
permanent utility and— fame.**— iUiw Magauitu 

" Mr. Joyce has produced not a treatise but a 
com]Jete and compendious ejc^itioH of the Law 
and Practice of Injunctions both in equity and com- 
mon law. 

"Part III. b devoted to the practice of the 
Courts. Contatnt an amoMnt of valuaUe and 
tKknkml matUr nowhere else collected. 



" Mr. Joyce's work, within the limits whidi he has assigned himself» is wdl done. He has 
evidently dfligent in the collection of cases, and the points decided are stated with accuracy, and whk 
more fulness of detail than in any work on injunctions with which we are familiar. It cannot fail to Ka 
useful in instructing practitioners in the proper employment of this much abused method of procedure.'*—- 
American Lene Review, 

<« Mr. Joyce has produced a dear* scientific, and thorough treatise upon the subject of injunctions 
which, u^ike most English works, will be nearly as useful to the American as to the English practitioner. 

*' We doubt if there can be a single case of any note found upon injunctions in the English law that is 
not dted in these volumes."— CAJc*^ Legal News, 

** The work, considered either as to its 'matter or manner of execution, is no ordinary work. It is a 
complete and exhaustive treatise both as to the law and the practice of granting injunctions. It must 
supersede all other works on the subject. The terse statement of the practice will be found of incalculable 
value. We know of no book as suitable to supply a knowledge of the law of injunctions to our common 
law friends as Mr. Joyce's exhaustive work. It is alike indispensable to members of the Common Law 
and Equity Bars. Mr. Joyce's great work would be a casket without a key unless accompanied by a good 
index. His index is very full and well arranged. We fed that this work is destined to take its place 
as a standard text-book, and the text-book on the particular subject of which it treats. The author 
deserves great credit for the very great labour bestowed upon it. The publishers, as usual, have acquitted 
themselves in a manner deserving of the high reputation they bear." — Canada Law youmal. 



" From these remarks it will be snfficicatly per- 
ceived what elaborate and pamstaking industry, as 
well as legal knowledge and abBicy, has been 
necessary in the compilation of Mr. Joyce's work. 
No labour has been spared to save the pvactitiotter 
labour, and no research has been omitted which 
could tend towards the elucidation and exemplifi- 
cation of the general prindples of the Law and 
Practice of Injunctions." — Law yo ttm a l . 

** He does not attempt to go an inch beyond that 
for which he has express written authority ; he at- 
lows the cases to speak, and does not speak for them. 

" The work is something move than a treatise on 
the Law of Injunctions. It gives us the general 
law on almost every subject to which the process of 
injunction is applicable. Not only English, but 
American dedsions are dted. the aggregate number 
bdng 3,500, and the statutes dted 160^ whilst the 
index is, we think, the most elaborate we have ever 
seen— occupying nearly aoo pages. The work is 
probably entirdy exhaustive." — Law Times. 
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In one volume, royal 8vo., 1869, price y^f.^ doth lettered, 

CASES AND OPINIONS ON 
CONSTITUTIONAL LAW, 

AND VARIOUS POINTS OF ENGLISH JURISPRUDENCE. 
Collected and Digested from Official Documents and other Sources j 

WITH NOTES. 
By WILLIAM FORSYTH, M.A, Q.C., 

Standing Counsel to the Secretary of State in Council of Jndia^ 

, Author of " Hortensius," "History of Trial by Jury," "Life of Cicero," etc., late 

Fellow of Trinity College, Cambridge. 



From the OONTaMPOBAR7|B]DVnBW. 

"We cannot but regard with interest a book 
whidi, within moderate compass, presents us with 
the opinions or rts^onsa of such lawvers and states^ 
men as Somers, Holt, Hardwicke, Mansfield, and« 
to come down to our own day, Lyndhurst, Abinger, 
Denman, Cranworth, Campbell, St. Leonards, 
Westbury, Chelmsford, CockDum. Cairns, and the 
present Lord Chancellor Hatherley. At the end of 
eadi citapter of the 'Cases and Opinions,' Mr. 
Forsyth has added notes of his own, containing a 
most excellent summary of all the law bearing on 
that l»ranch of his subject to which the ' Opinions * 
refer. . . . Our space precludes us from dwelling 
upon die contents of this work at anv greater 
length, but we think we have said enough to show 
that it is worthy of a place on the book-shelves of 
our statesmen, and all who take an interest in con- 
stitutional, or rather, national and colonial ques- 
tions." 

From the IiAW MAOAZINiB and IiAW 
XUBYIXW. 

"Mr. Fonyth has largely and beneficially added 
to our legal stores.^ H is work may be regarded as in 
some flense a continuation of ' Cnalmers's Opinions 
of Eminent Lawyers.' . . . The constitutional 
relations between England and her colonies are 
becoming every dav of more importance. The 
woik of Mr. Forsym will do more to make these 
relations perfectly clear than any which has yet 
appeared. Henceforth it will be the standard work 
of reference in a variety of quesdons which are 
constandy presenting themselves for solution both 
here and m our colonies. . . . Questions of colonial 
law by no means occupy an exclusive share of the 
volume. . . . Among other questions on which 
'opinions' are given, and of which careful sum- 
maries and generalisations have been added by 
Mr. Forsyth, are those relating to vice-admiralty 
jurisdiction and piracy; the prerogatives of the 
Crown in reUdon to treasure trove, land in the 
colonies, mines, cession of territory^ &c. : the power 
of courts-martial, extra-territorial jurisdiction, alle- 
giance, the lex loci and the lexjari, extradition, 
and appeals from the colonies. The volume betjrs 
marks of extreme care and regard to accuracy, and 
is in every respect a valuable contribution to consti- 
tutional law." 



From the CiJTADA IiAW JOXTBXIAIi. 

"Mr. Forsyth at the present juncture has done 
good service not only to his profession, but to all 
men who take any interest in public af&irs, and we 
therefore hope that those for whom the book is 
esi^cially intended will not be backward in giving 
to it that support which the industry and abuity of 
its author, and the public spirit and enterprise of 
its publishers, so well deserve." 



From the IiAW TIMBB. 



«(< 



' This one volume of 560 pages or thereabouts 
is a perfect storehouse of law not readily to be 
found elsewhere, and the more useful because it is 
not abstract law, but the application of principles 
to particular cases. Mr. Forsyth's plan is that of 
cla<isificadon. ^ He collects in separate chapters a 
variety of opinions bearing upon separate branches 
of the law. Thus, the first chapter is devoted to 
cases on the common law. and the law applicable to 
the colonies ; the second to the ecdesiasdcal law 
relating to the colonies ; the third to the powers 
and dudes, civil and criminal Uabilides, of governors 
of colonies ; the next to vio>admiralty jurisdiction 
and piracy ; the fifth to cenain prerogadves of the 
Crown: such as lands in the colonies, grants, 
escheats, mines, treasure trove, royal fish, felon's 
goods, writ ne exeat regno, prodamadon, cession 
of territory, and creation of courts of jusdce ; the 
sixth chapter contains opinions on mardal law and 
courts-martial ; the seventh on extra-territorial juris- 
diction; the eighth on the lex loci and lex /ori; 
the ninth on allegiance and aliens ; and then suc- 
cessively on extradition ; on appeals from the colo- 
nies ; on the revocadon of charters ; on the Channel 
Islands ; on the nadonality of a ship, and other 
matters reladng to ships ; on the power of the 
Crown to grant exclusive rights of trade ; on writs 
of habeas corpus ; on certain points relating to the 
criminal law ; and lastly, on miscellaneous subjects, 
such as the declaradonof war before hosdlides ; on 
the right of war, booty and prize, and on the grant 
of a marriage licence. . . . This is a book to be 
read, and therefore we recommend it not to all 
lawyers only, but to every law student. The 
editor's own notes are not the least '/aluable portion 
of the volume." 

T~2 
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Third Edition, in 8vo., 1875, price aiiT, cloth, 

THE LAW OF COMPENSATION 

FOB IjA;ErD8, HOX78E8, &c.« 

Under the Lands Clauses, Railways Clauses Consolidation and Metropolitan Acts, 

The Artizans* Dwellings Act, 1875, &c., &c. 

WITH A FULL COLLECTION OF FORMS AND PRECEDENTS. 

Third Edition [much enlarged). 

By eyre LLOYD, 

OF THE INNER TEMPLE, BARRISTER- AT-LAW. 



REVIEW OF SECOND EDITION, 



" Few branches of the law Ijring within so small 
a compass affect so many and such important in- 
terests as that which gives compensation for lands 
compulyrily taken for the purpose of public im- 
provement, or private enterprise for a public benefit, 
and for injuries done to other private properties by 
the construction of the necessary works. The 
cases decided upon the questions that arise for 
solution in the application of this law are very 
numerous, and many of Aem very difficult ; and a 
collection of them well arranged, with the principles 
they determine clearly stated appended to the 



statute, could not fail to be cordially welcomed by 
all concerned in properties they affected, wheUier 
lawyers or land valuers. It is not therefore sur- 
prising that Mr. Lloyd's admirable treatise, ex- 
haustive as it is, should have passed so fapidly into 
a second edition. But short as is the tinfe since it 
made its first appearance, it has sufficed to produce 
quite a crop of new decisions, all of which have 
been carefully noted up. The volume contains also 
a valuable collection of practical precedents."— 
Law Times, 



In 8vo., 1875, price j., cloth, 

THE LAW OF FIXTURES. 

mrd Edition, 
Including the Law under the 

AGRICULTURAL HOLDINGS ACT. 1875, 

Incorporating the principal American Decisions, and generally bringing the law 

down to the present time. 

By ARCHIBALD BROWN, M.A. Edin. and Oxon. and B.C.L. Oxon., 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW. 



** fVe can recommend the book to the practitioner ^ because it is an intelligent construction, 
and not a mere string of head-notes. It will be a useful book, and is well got up and printed 
in a large clear type^^ — Solicitors* Journal. 



'' It is a good and very sensible and readable book 
to the practical and common sense English and 
American lawyer. It takes up a difficult subject, 
begins at the very beginning, tracing the decisions 
in the order of time, and showing how they gradually 
extended a principle here, then another there, until 
finally a system is built up, somewhat incoherent, 
but good enough for all practical purposes, and 
enabling the lavryer, to use our author's words, ' to 
advise upon Modem Cases.' We have read it 
with much zest, and greatly admire it. . . . We 
can recommoad it as being an exhaustive compila- 
tion.** — The Southtm Law Review. 

"Mr. Brown seems admirably adapted to the 



task of writing on the law of fixtures. He is strongly 
convinced of the influence of history upon law. In 
his opening sentence he tells us that ' it has been 
said of history that it finds its entablature in law ; 
it may conversely be said of law that it finds its 
explanation in history.* The sentence is a good 
opening upon a subject which owes so much of its 
law to arbitrary rules rather than general principles 

as fixtures Mr. Brown's seventh and last 

chapter will be found to contain a most serviceable 
enumeration of the recent cases, arranged accord- 
ing as the conflict was between landlord and tenant. 



mortgagor 
Journal, 



and mortgagee, and so on.*' — ^ow 
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In one thick volaxne, 8vo., 1669, price 32/., doth, 

THE LAW OF RAILWAY COMPANIES. 

Comprising the Companies Clauses, the Lands Clauses, the Railways Clauses Consoli- 
dation Acts, the Railway Companies Act, 1867, and the Regulation of Railways 
Act, 1 868 ; with Notes of Cases on all the Sections, brought down to the end of 
the year 1868 ; together with an Appendix giving all 3ie other material Acts 
relating to Railways, and the Standing Orders of the Houses of Lords and 
Commons ; and a copious Index. By Henry Godefroi, of Lincoln's Inn, and 
John Shortt, of the Middle Temple, Barristers-at-Law. 

comes a mass of matter relating to the voluntary 
and compulsory acquisition of lands by Railway 
Companies, while the ' compensation' cases stretch 
over some fifty pages. So also under the third 
statute, there are a dozen pages on the powers and 
duties of Railway Companies in the construction of 
their works, while the liability of the Companies as 
carriers of passengers and goods is also elucidated 
in the most elaborate style. The ' Rating of Rail- 
ways ' adds several pages of authorities. . . . We 
believe that we have said enough to show that this 
book will prove to be of pre-eminent value to prac- 
titioners, both before Parliamentary committees and 
in the Courts of Law and Equity/'^ZrOw youmal. 



«<i 



The title of this book is ther best possible 
explanation of its contents. Here we have all the 
statutes affecting Railway Companies, with the 
standing orders of Parliament, in a volume exqui- 
sitely printed, and of most convenient size and 
form, ^e have also, what in eflect to the prac- 
titioner is a complete manual of reference of all the 
decided cases on Railway Law, together with an 
index of so copious and accurate a nature, as to 
render the discovery of every section and every 
authori^ easy in the highest degree. . . . We find 
pages ot authorities on ' transfer of shares,' ' calls,' 
forfeilure of shares,' **«'. y«.,' 'Lloyd's bonds,* 
' contracts by companies,' and ' dividends.' Then 



In 8vo., price 2x. 6d,, 

MORIARTY ON PERSONATION AND DISPUTED IDENTITY 

AND THEIR TESTS. ^ 
In a handy volume, crown 8yo., 1870, price lar. 6^.» cloth, 

THE LAW OF SALVAGE, 

As administered in the High Court of Admiralty and the County Courts ; with the 
Principal Authorities, English and American, brought down to the present time ; 
and an Appendix, containing Statutes, Forms, Table of Fees, etc By Edwyn 
Jones, of Gray's Inn, Barrister-at-Law. 

his simplicity of style.** — Liverpool y^urtutl ^ 

C09HfH4tXt. 

** An admirable treatise on an important branch 
of jurisprudence is compiled by Mr. Edwyn Jones, 
of Gray's Inn, Barrister-at-Law, who, in a compact 
volume, gives us a very comprehensive statement of 
' The Law of Salvage, as administered in the Hi^h 
Court of Admiralty and the Coun^ Courts ; with 
the principal authorities, English and American, 
brought down to the present time, and an Appen- 
dix containing statutes, forms,^ tables of fees. &c. 
Mr. Jones has consulted a wide ranee of cases, 
and systematised with much ^cill and deamess the 
leading principles dedudble from numerous judg- 
ments and precedents, both here and in the United 
Slates. His work is likely to become a text-book 
on the law i^ question." — Daily News. 



** This book will be of infinite service to lawyers 
practising in the maritime law courts and to tho&e 
engaged in shipping. In short, Mr. Jones's book 
is a complete guide, and is full of information 
upon all phases of the subject, tersely and clearly 
written. It will be quite as useful to, as it is as 
much needed by. the American lawyer as the 
English, because the salvage laws of America and 
England are much aliktf, and Mr. Jones makes 
constant reference to American authorities. The 
book is all the more welcome because the sub- 
ject upon which it treats is but little understood 
ex<:ept by a favoured few. Now, however, if in- 
terested people remain ignorant it is their own 
fault. Mr. Jones has treated a very compli- 
cated and dimcult subject in a simple and con- 
cbe manner, and his success b commensurate with 



In 8vo., 1867, price is,, sewed, 

LLOYD'S BONDS; THEIR NATURE AND USES. 

By Henry Jefferd Tarrant, of the Middle Temple, Barrister-at-Law. 

In 8vo., 1870, price 7^. 6i/., doth, 

THE HISTORY OF THE LAW OF TENURES OF LAND IN 

ENGLAND AND IRELAND. 

By W. F. FiNLASON, of the Middle Temple, Barrister-at-Law. 



" Mr. W. F. Finlason has done good service in 
publishing a concise, well-written history of the law 
of tenures of land in Eneland and Ireland, with 
particular reference to inheritable tenancy, lease- 
nold tenure, tenancy at will, and tenant right. 



Confining himself to the facts of legal history, he 
has collected and raesented, in an s^mirably com- 
pact form, all the really useful information n con- 
tains." — Obserxfer. 
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This day is published. Second Edition, in 8vo., 1875, price 26^., doth, 

THE LAW AND PRACTICE UNDER THE COMPANIES ACTS. 

1862, 1867, 1870; 

THE LIFE ASSURANCE COMPANIES ACTS. 

1870, 1871, 1872; 

AND OTHEB ACTS HELATINa TO JOINT 8TOGE OOHFANIBS, 

Together with Rules, Orders, and Forms, &c. &c By H. Burton Buckley, M.A^ of 
Lincoln's Inn, Barrister-at-Law, and Fellow of Christ's College, Cambridge. 






In the preparation of the Second Edition the Reports' have been- carefully 
re-searched, and numerous authorities added. - Table A, of The Companies 
Acty 1862, is now printed with Notes, in which many points not touched 
upon in the First Edition are discussed. The authorities, including those 
in the Albert and European Arbitrations, are brought down to tA date 
of publication. 



EXmOFEAN ABBITBATIOir. 



In Parts, price 7j. 6d, 'each, sewed, 

LORD WESTBURY'S DECISIONS. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. 

— *-__ ■■ 

ALBEBT AHBITBATIOir. 



In Parts, pnce 7j. 6d, each, sewed, 

LORD CAIRNS'S DECISIONS. 

Reported by Francis S. Reilly, of Lincoln's Inn, Barrister-at-Law. 



In 8to., 187 1, price 21s,, doth, 

A TREATISE ON THE STATUTES OF ELIZABETH AGAINST 

FRAUDULENT CONVEYANCES. 

The Bills of Sale JRegistration Acts, and the Law of Voluntary 

Dispositions of Property generally. 

By H. W. may, B.A. (Ch. Ch. Oxford), and of Lincohi's Inn, Barrister-at-Law. 

" Examining Mr. May's book, we find it am* 
stnicted with an intelligence and precision which 
render it entirely worwy of being accepted as a 
guide in this confessedly difficult subject. The 
subject is an involved one, but with clean and clear 
handling it is here presented as dearlv as it could 
be. . . . On the whole, he has produced a verv 
useful book of an exca>tiosaIly sdentilic character. ' 
— Solicitor^ Joumal. 



** This treatise has not been published before it 
wa? wanted. The statutes of Elizabeth against 
fraudulent conveyances have now been in force for 
more than three hundred years. The decisions 
under them are legion in number, and not at all 
times consistent with each other. An attempt to 
reduce the mass of decisions into something like 
shape, and the exposition of legal pindples in- 
volved in the decisions, under any circumstances, 
must have been a work of ^reat labour, and we 
are pleased to observe that m the book before us 
there has been a combination of unusual labour 
with considerable professional skill. . . . We can- 
not conclude our notice of this work without saying 
that it reflects great credit on the publishers as weu 
as the author. The facilities afforded by Messrs. 
Stevens and Haynes for the publication of treatises 
by rising men in our profession sue deserving of 
all praise. We feel assured that they do not lightly 
lend their aid to works presented for publication, 
and that in consequence publication by such a firm 
is to some extent a guarantee of the value of the 
work published." — Canada Law youmal. 



€*i 



The subject and the work are both very good. 
The former is well chosen, new, and interesting : 
the latter has the quality which always distin- 
guishes original research from borrowed labours." 
—AmericaH Law Rtviea, 



*t' 



' We are happy to welcome his (Mr. May^s) woik 
as an addition to the, we regret to say, brief cata- 
logue of law books conscientiously executed. We 
can corroborate his own description of his labours, 
' that no pains have been qiared to make the book 
as concise and practical as possible, without doing 
so at the expense of perspicuity, or by the omiaion 
of any important points.' " — Law Timet, 
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Now ready, in two Tolumes, royal Svo., doth lettered, price' yor., 

THE LAW 

RELATING TO 

SHIPMASTERS AND SEAMEN. 

XHEIR APPOINTMENT, DUTIES, POWEES, SIGHTS, 

LIABILITIES 'AND REMEDIES. 

By JOSEPH KAY, Esq., M.A., Q.C., 

OP TKIN. COLL. CAMBRIDGX, AND OF TMB NORTHBRN CIKCUIT ; 
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From the NAUTICAL MAGAZINE, July, 1874. 



"The bw-books of the present day are mostly of 
two classes : the one written for lawyers, and only 
to be understood by them : the other intended for 
the use of non-professional readers, and generally 
in the form of handy books. The first, in the 
majority of cases, is of some benefit, if looked opon 
merely as a compilation containing the most recent 
decisions on the subject ; whilst the second only 
aims, and not always with success, at popularising 
some particular branch of legal knowledge by the 
avoidance of technical phraseology. 

" It is rarely that we find a book fulfilling the 
requirements of both classes; full and precise 
enough for tho lawyer, and at the same time intelli- 
gible to the noQ-Iegal imderstanding. Yei the two 
volumes by Mr. Kay on the law relating to skip- 
masters and seamen wiU, we venture to say, be of 
equal service to the captain, the lawyer, and the 
Consul, in their respective capacities, and even of 
interest to the public generally, written as it is in a 
clear and interesting style, and treating of a subject 
of such vast importance as the rights and liabilities 
and relative duties of all, passengers included, who 
venture upon the ocean ; more than that, we think 
that any able-seaman might read that chapter on 
the crew with the certainty of acquiring a clearer 
notion of his own position on board ship. 

" Taking the whole British Empire, the tonnage 
of sailing and steam vessels registered in the year 
1873 ^^1 ^c learn in the preface, no less than 
7,294,230, the number of vessels being 36,825, with 
crews estimated, inclusive of masters, at 330,849 ; 
but the growth of our mercantile fleet to such 
gigantic proportions is scarcely attributable to any 
peculiar attention on the part of the Legislature to 
its safety and welfare, for, as Mr. Kay justly says, 
'it is remarkable that in England, the greatest 
maritime State the world has ever seen, no proper 
precautions were taken before the year 1850 to 
protect the public from the appointment of ignorant 
and untrustworthy men to these important posts ' — 
the command of vessels, *in which property and 
life are committed to them under circumstances 
which necessarily confer almost absolute power and 
at the same time preclude for long periods the possi' 
bility of any supervision.' The French, ho tells us' 
had an ordinance as early as the year 1584, re- 
quiring the master to be examined touching his 
experience, fitness, and capacity. But in England 
the indifierence on this subject was more apparent 
than real ; it arose, we believe, out of the dislike of 
interference with personal concerns and private 
enterprise which is so strongly marked in our na- 
tional Character, nor must we forget that some of 
the most glorious achievements in our nautical 
>annals have been accomplished by m«n hot strictly 
trained to the sea, and this fact, no doubt, contri- 
buted to the reluctance manifested by the Legisla- 
ture to apply the principles of paternal government 
to the protection of our seamen ; for the going and 
coming of hundreds of thousands over the ocean for 
the purposes of business or pleasure had then but 



lately commenced ; and; moreover, probably it was 
feared that too much care for the welfare of our 
seamen would have the effect of diminishing the 
hardihood, self-reliance, and daring which had up 
to that time made them the envy of the world. 

" In 1854 the Merchant Shipping Act was passed, 
repealing the Act of 1850. Under its provisions the 
. Board of Trade received its present extensive au- 
thority over merchant ships and seamen. Local 
Marine Boards were constituted for the examina- 
tion of masters and mates, of foreign-going and 
home passenger ships. Mercantile Marine officers 
established for the registration of seamen, and 
Naval Courts for the investigation of complaints 
against masters, and other matters. Without doubt 
the result of this system of compulsory examination 
has been beneficial, and the master may also possess 
those other qualifications which cannot be subjected 
to examination. But it is not enough now-a-days 
that he should be honest, skilful, courageous, knd 
firm : he must also, if he would steer dear of rocks 
other than those marked on the chart, be some- 
thing of a lawyer. Thb, it might seem, would 
apply equally to all men having the conduct of im- 
portant interests, and coming into contact with 
large numbers of men, but to no one else is so large 
a discretionary power granted, axuf the very fact 
that his use of it b not very severely scrutinised, 
only adds to the caution with which it should be 
exercised. And then there are many incongruities 
in his position. He may have a share in a ship, 
and yet he b but the agent of the other owners ; 
though, if he has no share, and in a case of neces- 
sity hypothecate the ship, he also binds himself in 
a penalty to repay the sum borrowed. We can 
make no charge of redundancy or ombsion against 
our author ; but if we were called upon to select 
any one out of the fifteen parts into which the two 
volumes are divided as being especially valuable, 
we should not hesitate to choose that numbered 
three, and entitled 'The Voyage.* There the 
master will find a succinct and compendious state- 
ment of the law respecting his duties, general'and 
particular, with regard to the ship and its freight 
from the moment when, on taking command, he is 
bound to look to the seaworthiness of the ship, and 
to the delivery of her log at the final port of desti- 
nation. In Part IV. hb duties are considered with 
respect to the cargo, this being a distinct side of 
hb duplicate character, inasmuch as he b agent of 
the owner of the cargo just as much as the owner 
of the ship. 

" Next in order of position come ' Bilb of Lading ' 
and 'Stoppage in Transitu.* We confess that on 
first perusal we were somewhat surprised to find the 
subject of the delivery of goods by the master given 
priority over that of bilb of lading ; the logical 
sequence, however, of these matters was evidently 
sacrificed, and we think with advantage to the 
author's desire for unity in hb above-mentioned 
chapters on * The Voyage.* That thb is so b evi- 
denced by the fact that after hb seventh chapter 
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on the latter subject he has left a blank chapter 
with the heading of the former and a reference 
««//. ' The power of the master to bind the owner 
by his personal contracts/ 'Hypothecation/ and 
' The Crew/ form the remainder of the contents of 
the first volume, of which we should be glad to have 
made more mention, but it is obviously impossible 
to criticize in detail a work in which the bare list of 
cited cases occupies forty-four jnges. 

"The question of compulsory pilotage is full of 
difScuIties, which are well summed up by Mr. Kay 
in his note to page 763 : — ' In the United States no 
ship is bound to take on board a pilot either going 
in or coming out of the harbour, but if a pilot offers 
and is ready, the ship must pay pilotage fees 
whether he is taken on board or not.' Ships do not 
exist for pilots, but pilots for ships, so that this 
option in the use of the pilot, and obligation in the 
matter of fees, appears to us to be exactly that 
solution of the difficulty which should not have 
been arrived at ; and, moreover, it is open to tho 
first objection urged by Mr. Kay against the com- 
pulsory system of pQotage, whidi is, that it obliges 
many ships which do not require pilots to pay for 
keeping up a staff for those who do. Seven other 
cogent reasons, for which we must refer the reader 
to the book itself, though most of them, indeed, 
will instantly present themselves to the minds of 
sailors without even an effort of memory, are notbd. 
Section 338 of the Merchant Shipping Act provides 
that no owner or master of any ship shall be an- 
swerable to any person whatever for any loss or 
damage occasioned by the fault or incapacity of 
any qualified pilot acting in charge of such ship 
within any district where the employment of a 
pilot is compulsory by law. If he interferes to 
correct the pilot in the handling of a ship, with the 
peculiarities of which the latter cannot generally be 
acquainted, he may render himself and the owners 
liable in case of accident, and so a premium is 
offered to his indifference, proof being always 
required that the damage was occasioned solely by 
the pilot's neglect or fault, to entitle the owners to 
the benefit of this section. The decision in the case 
of the General de Caen well illustrates some of the 
difficulties surrounding the subject. She was a 
French ship upon the Thames, where the employ- 
ment of a pilot is compulsory, and she, therefore, 
took on board a pilot as well as a waterman to take 
the wheel in consequence of none of the crew being 
able to understand English. The waterman put 
her helm up instead of luffing as the pilot ordered, 
whereby a barge was run into and damaged. The 
French owner claimed under Section 389 of 17 and 
18 Vic, c. X04. It was held that the pilot was not 
answerable for the waterman's incapacity or fault ; 
that the pilot gave the proper orders ; that it would 
be contrary to justice to say that the pilot was 
solely liable for the collision; that the waterman 
was the servant of the owners, and that they, there- 
fore, were liable. The real question at issue seems 
to have been whether the English pilot ought to 
have spoken French or the French ship to have 
had on board a helmsman who could understand 
English, and the corollary, when the decision had 
been given in favour of the former, that the Govern- 



ment officer, when engaging the hdmsman, was 
acting merely as the agent of the French owners. 

"The master has a large authority over the 
passengers on board his ship, equal in cases of great 
emergency to that which he possesses over the 
crew. Lord EUenborough haa decided — ^it will 
comfort intending travellen by sea to hear, espe- 
cially if this country should again become involved 
in a war with a nation which, unlike Ashanti and 
Abyssinia, possesses a navy— that a master ex- 
ceeded the limits of his authority in placing a 
passenger who refused to fight on the poop, though 
willing to do so elsewhere, in irons all night on 
that particular part of the ship to which he had 
objected. 

" It is for the interest and security of commer^ 
and navigation that it should be generally known 
that the amount of service rendered is not the only 
or proper test by which the amount of salvage re- 
waud is estimated, but the Court mjll grant to suc- 
cessful salvage an amount which much exceeds a 
mere remuneration for woik and labour in order 
that the salvors should be encouraged to run the risk 
of such enterprises and go promptly to the succour 
of lives or vessek in distress, though they mast take 
care that they do not by their subsequent conduct 
forfeit their claims to such reward. 

" That it should be necessary to entice men by 
money to save the lives of their fellow-creatures is 
not a matter for congratulation ; stiU it was no 
doubt to some extent anomalous that formerly* 
whibt large proportionate sums were paid for the 
recovery of property, for the rescuing of human 
life unless associated with property, no salvage re- 
ward could be recovered. But by Sec^on 458 of 
the Merchant Shipping Act the preservati<xi of 
human life is made a distinct ground of salvage re- 
ward, with priority over all 6ther claims for salvage 
where the property is insufficient, and if the value 
of the property is not adequate to the payment of 
the claim for life* salvage alone, the Board of Trade 
is empowered to award to the salvors such sum as 
it deems fit, either in part or whole satisfaction. 

^" There is, perhaps, no species of service liable to 
a greater variety of circumstances under which it 
can be perform^ than salvage. Consequently we 
cannot be surprised that questions of this kind fre- 
quently come before the Courts, and that the num- 
ber of decided cases is very large ; but Mr. Kay 
has succeeded in an admirable way in extracting the 
main points connected with each case, and in pre- 
senting them in as few words as possible. Of course 
fuller information may sometimes be required, but 
the reader will then know where to find it. 

" In conclusion, we can heartily congratulate 
Mr. Kay upon hb success. His woric everywhere 
bears traces of a solicitude to avoid anything like 
an obtrusive display of his own powers at the ex- 
pense of the solid matter pertaining to the subject, 
whilst those observations which he permits himself 
to make are always of importance and to the point ; 
and in face of the legislation which must soon take 
place, whether beneficially or otherwise, we think 
his book, looking at it in other than a professional 
light, could scarcely have made its appearance at a 
more opportune moment." 
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From the LIVEHPOOL JOURNAL OF GOMMERCE. 



'"The Law relating to Shipmasters and Seamen 
—such is the title of a voluminous and important 
work which has just been issued by Messrs. Stevens 
and Haynes, the eminent law publishers, of London. 
The author is Mr. Joseph Kay, Q.C., and while 
treating generally of the law relating to shipmasters 
and seamen, he refers more particularly to their ap- 
pointment, duties, rights, liabilities, and remedies. 
It consists of two large volumes, the text occupying 
nearly twelve^hundred pages, and the value of the 
work being enhanced by copious appendices and 
index, and by the quotation of a mass of authori- 
ties. ... In a short note of dedication Mr. Kay 
observes that he had been enjgaged on it for the 
last ten years. The result of this assiduity and care 
has been the production of a standard work on the 
subject to which it relates. ... As to the value of 
the work itself, it can hardly be properly treated of 
in limited space. It is divided into fifteen parts 



which have reference to the public authorities having 
control in shipping matters, the appointment, certi- 
ficates, &c., of the master, his duties on the voyage, « 
his duties and powers with respect to the cargo, 
bills of lading, stoppage m transitu^ personal con- 
tracts binding the shipowner, hypothecation, the 
crew, |ulots, passengers, collisions, salvage, the mas- 
ter's remedies and his liabilities. From this range 
of topics it will be seen that the work must be an 
ittvtUuable <nu to the skipfftOMer, shipmaster, or 
consul at a foreign port. The language is clear and 
simple, while the Iq^al standing of the author is a 
sufficient guarantee that he writes with the requi- 
site authority, and that the cases quoted by him are 
decisive as regards the points on which he touches. 
The work is excellently ' got up/ and its appear- 
ance is quite^consistent with its standard character 
as a treatise on the law relating to shipmasters and 



seamen. 



»» 



From the BOSTON (IT. S.) JOURNAL OF GOMMERCE. 



" Of volumes with such a magnitude of pages, 
filled with abstruse matter, made plsun and clear, 
we have only room to give the heads of the Ana- 
lysis of Contents, without alluding to the various 
branches. They are laid out in fifteen parts, viz. : 
The Public Authorities ; Appointment, Certificates, 
&c. of the Master ; the Voyage ; Master's Duties 
and Powers with respect to Cargo ; Bills of Lading ; 
Stoppage in Transitu ; When the Master may bind 
the Shipowner by his Personal Contract; Hypo- 
thecation; the Crew; Pilots; Passengers; Colli- 
sions ; Salvage ; the Master's Remedies and his 
Liabilities. Then follow the appendices, thirty-four 
in number, which contain a great deal of maritime 
law information, as also the ' Index to Cases,' and 
here the immense laSour of the compiler is seen in 
its fullest and most distinct sense. The index of 



cases decided in Courts of Final Appeal, relating to 
maritime disputes, enumerated in Unes alphabeti- 
cally, makes forty-two long pages. These are ne- 
cessarily brief in abstract, but they are reaUy of 
interest to all shippers and consignees, to masters, 
owners, and 'jeafHen, to underwriters, and to the 
assured. It would seem hardly possible that so 
much valuable and really interesting information 
could be thrown into so confined a space. 

" In the abstracts of law cases the decisions of 
the Supreme Court of the United States are re- 
ferred to very frequently, as precedents in maritime 
law, and we note, under the head of ' The Master's 
Duties to the Passengers, irrespective of the statutes,' 
that the decisions of our courts are oftentimes men- 
tioned." 



From the LAW JOURNAL. 



"The author tells us that for 8en years he has 
been engaged upon it. . . . Two large volumes 
containing zx8i pages of text, 8x pages of appen- 
dices, 98 pages of index, and upwards of 1800 cited 
cases, attest the magnitude of the work designed 
and accomplished by Mr. Kay. 

"The total merchant shipping of the United 
Kingdom consisted in 1873 of 91,581 vessels of 
5>74Si097 tons,^ manned by 302,239 seamen ; and 
the total merchant shipping of the whole British 
Empire consisted of 36,825 vessels of 7,994,230 tons, 
manned by 330^849 seamen. Mr. Kay justly ob- 
serves upon these figures : ' For such a vast mer* 
cantile fleet, one would have thought that every 
thing would have been done to render the law 
affecting such a vital part of our Imperial Empire as 
dear, as simple, and as easily to be inquired into 
and understood, as was possible.' Unfortunately, 
everyone knows that the exact contrary is the case, 
and that, confused as is the condition of almost 
every department of English jurisprudence, no one 
department is in a more hopeless and chaotic state 



than that which embraces the merchant-shipping 
laws and regulations. JMr. Kay tells us that these 
laws are to be discovered by researches into * thirty- 
five statutes, seventeen orders in council, great 
numbers of instructions of the Board of Trade ; 
great numbers of bye-laws and regulations of the 
Trinity House and of the different ports : and great 
numbers of cases decided on numberless points in the 
various courts.' Now, in default of a code setting 
forth in a clear and comprehensive manner the law 
contained in this rudis indigestaque moles, and until 
such a code is formed, the only- anchor of salvation 
to mariners and lawyers alike is some one or more 
treatises on which reliance can b6 placed. Mr. 
Kay says that he has ' endeavoured to compile a 
guide and reference book for masters, ship agents, 
and consuls.' He has been so modest as not to 
add lawyers tb the list of his pupils ; but his work 
will, we think, be welcomed by lawyers who have 
to do with shipping transactions, almost as cor- 
dially as it undoubtedly will be by those who 
occupy their business in the great waters. 
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** We must not be understood as intimating that 
all and every part of this work has a legal interest. 
Much of it concerns only the practical life of the 
master and crew. But there are many chapters to 
which members of both branches of the professiom 
and especially solicitors residing at the great ports, 
will turn with gratitude to the author in momeiits 
of difficulty. For example. Part IV. is on the 
master's duties and powers with respect to the 
cargo, and deals with hypothecation, freight, lien, 
and delivery. Part V. contains an exhaustive 
treatise on bUls of lading, Mrith special reference to 
the effect of the transfer of the bill of lading upon 
the property named in the bill. Part VI. explains 
fully the right of stoppage in tmnsitUf and Part VII. 
teaches when the master may bind the shipowner 
by the master's personal acts. So again Part XIII. 
deals with the principles of salvage, and the nature 
and reward of salvage services. The great bulk of 
the book, however, is devoted to the consideration 
of the rights, duties, and obligations of the master 
and of the crew. After explaining the powers and 
prerogatives of the several public authorities to 
whose control mariners are subject, the author pro- 
ceeds to the appointment, certificates, &c. of the 
master, his general duties and authorities on the 
voys^e towvds the shipowner, the charterer, the 
underwriter, and the harbour master. Next are 



considered the duties and powers of the master with 
respea to the cargo, his power to bind the ship> 
owner by contracts either for necessary supplies or 
for absolute sale of the ship, and his power of hypo- 
thecation. Having so considered the position of 
the master, the author next deals with the crew, 
their engagement, wages, legal rights towages, and 
modes of recovery ; their discipline, and the legisla- 
tion for their protection in life, limb, and pocket. 
Pilots and pilotage are then considered at great 
length ; and then we have a survey of the rights and 
liabilities of passengers, and the statutable provi- 
sions for their protection. Collisions, salvage, the 
master's personal remedies and liabilities, complete 
the .list of subjects. The appendices contain an 
immense variety of forms, tables, scales, &c.. em- 
bracing fees, medicines, boats, protests, bottomry, 
and respondentia bonds, orders in council, instruc- 
tions to emigration officers, lights, bye-laws as to 
pilots, remuneration of receivers, and other matters 
and things too numerous for detail. 

"The volumes are well printed, with wide mar- 
gins, and present a smart appearance both in cover 
and page; and, while they .will find their way to 
the cabins of the masters of all big passenger 
steamers and merchantmen, they will, we believe, 
also adorn the shelves of many lawyers." 



From the MANCHESTER EXAMINER 



" In a brief notice no idea could be given of the 
importance, or even the extent, of the details referred 
to in Mr. Kay's book, and a catalogue of the con- 
tents would constitute a small pamphlet. There 
are also in the course of the treatise interesting his- 
torical references, and the duties and responsibilities 
of passengers are not overlooked. Speaking gene- 
rally of the law of shipping, as defined and described 
in the book before us, we may say that the seaman 
has a Magna Charta of his ovm. The rights of the 
owner, of the ship's officers, and of the sailors are 
all clearly recognised on the statute book, and the 
penalty for the infringement is in every case speci- 
fied. We read of the precautions for the safety of 
life and property exacted by the authorities, and of 
the conditions which must be fulfilled before a 
vessel is pronounced seaworthy ; yet we learn with 
amazement that before 2850 no proper precautions 
were takes in England to protect the public from 



the appointment of ignorant and untrustworthy men 
as masters of ships. In illustration of the various 
branches of his subject Mr. Kay refers to more than 
a thousand cases. The appendices also contain a 
considerable amount of valuable information, and 
the index is so complete that it indirectly serves the 
additional purpose of a glossary. In his {M^face 
Mr. Kay modestly hopes that his book ' may prove 
to be a useful book of reference for intelligent 
masters and for ship agents and consuls in foreign 
ports on matters relating to ^ipmasters and seamen.' 
That it will prove useful to them we have no doubt 
whatever, and that it will be gratefully accepted as a 
boon by many others we are equally sure. Dirct^y 
or indirectly, it cannot but prove an important work 
of reference to all who are engaged in the shipping 
trade, and Mr. Kay deserves the thanks of the 
commercial as well as of the shipping commimity for 
haying so successfully earned out his arduous ti^' ' 
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Just published, in one Tolume, 8vo., price 25X., doth, 



AN ESSAY 

ON 

THE RIGHTS OF THE CROWN 

AND THE 

PRIVILEGES OF THE SUBJECT 

3[n tH %ta %hott8 of tH IRealm. 

By Robert Gr£AM Hall, of Lincohi^s Inn, Barrister-at-Law. Second Edition. Revised 
and corrected, together with extensive Annotations, and references to the later 
Authorities in England, Scotland, Ireland, and the United States. By Richard 
LovELAND LovELAND, of the Inner Temple, Barrister-at-Law. 



" This is an interesting and valuable book. It 
treats of one of those obscure branches of the law 
which there is no great inducement for a legal 
writer to take up. Questions of foreshore, when 
they arise, are sure to have a great deal of law 
in them ; but they are few and far between, and 
Mr. Loveland can scarcely expect his book to 
obtain the demand it deserves in this country, 
although we hope that the welI<known penchant 
of American lawyers for subjects with a flavour of 
legal antiquity will give the publishers a market on 
the^other side of the Atlantic. Mr. Hall, whose 
first edition was issued in 1830, was a writer of 
considerable poorer and method. Mr. Loveland's 
editing reflects the valuable qualities of the ' Essay ' 
itself. He has done his work without pretension, 
but in a solid and efficient manner. The 'Sum- 
mary of Contents ' gives an admirable epitome of 
the chief points discussed in the 'Essay,' and 
indeed, in some twenty propositions, supplies a 
useful outline of the whole law. Recent cases are 
noted at the foot of each page Mrith great care and 
accuracy, while an Appendix contains much valu- 
able matter; including Lord Hale's treatise De 
yurt Maris f about which there has been so much 
controversy, and Serjeant Merewether's learned 
argument on the rights in the river Thames. The 
book will, we think, take its place as the modem 
authority on the subject." — Law Journal, 

" The essay of which thi^ is a reproduction was 
first published in 1830^ and Mr. Loveland' has 
simply supplied annotations and appended Lord 
Chief Justice Hale's ' De Jure Maris,' the case of 
Dickens v. Shaw, the speech of Serjeant Mere-. 



wether in the case of the Attomey-Geiteralf. The 
Mayor and Corporation of London^ and forms in 
use by the Board of Trade. Thus we have a very 
useful compendium upon a branch of law which 
for a long time has been and still is in a very 
unsettled state. 

"The treatise, as originally published, was one of 
considerable value, and has ever since beta quoted 
as a standard authority. But as time passed, and 
cases accumulated, its value diminished, as it was 
necessary to supplement it so largely by reference 
to cases since decided. A tempting opportunity 
was, therefore, offered to an intelligent editor to 
supply this defect in the work, and Mr. Loveland 
has seized it, and proved his capacity in a very 
marked manner. As very good specimens of anno- 
tation, showing clear judgment in selection, we may 
refer to the subject of alluvion at page Z09, and the 
rights of fishery at page 50. At the latter place he 
begins his notes by stating under what expressions 
a 'several fishery' has been held to pass, pro- 
ceedmg subsequently to the evidence which is 
sufficient to support a claim to ownership of a 
fishery. The important question under what cir- 
cumstances property can be acquired in the soil 
between, high and low water maxk is lucidly dis- 
cussed at page 77, whilst at page 81 we find a 
pregnant note on the property of a grantee of 
wreck in goods stranded within his Uberty. 

" We think we can promise Mr. Loveland the 
reward for which alone he says he looks — that this 
edition of Hall's Essay will prove a most decided 
assistance to those engaged in cases relating to the 
foreshores of the country."— Za» Times, 



The entire book is masterly'' — Albany Law Journal. 




In 8vo.» Second Edition, price 21J'., dotfa, 

A TREATISE ON THE LAW OF DAMAGES. 

COMPRISING THEIR MEASURE, 

THE MODE IN WHICH THEY ARE ASSESSED AND REVIEWED, 
SCj^t ^ractxte at (granting |ttto gCriab, anir l^je l^ato of Stt-xrff. 

By JOHN D. MAYNE, 
Of the Inner Temple, Barrister-at-Law. 

Second Edition, 
By LUMLEY smith, of the Inner Temple, Bamster-at-Law. 



" Few modern text-books have a higher authority 
than Majrne on Damages. An argument is seldom 
heard in the courts upon a question of die measure 
of damages without the work being referred to ; 
and there are several points upon which there was, 
at the date of the first edition (1856), either an 
absence or a conflict of authority, and upon which 
the views advanced by the author have since been 
held to be law by the courts. . . • • It is fortunate 
for the reputation of the work that so good an editor 
has been found for it as Mr. Lumley Smith. The 
additions to the text of the former edition are dis- 
tinguished by brackets. Mr. Lumley Smith's work 
has been well done, and the new cases are skilfully 

incorporated Probably there is no other 

one subject upon which the cases reported as well 
as unreported so frequently present the same diffi- 
culty of extracting from complicated statements of 
fact, special in their character and not. likely to 
occur again, the legal principles involved in the 
decision, so as to be available for guidance in other 
cases. It is exactly this difficulty which makes the 
subject one upon which a good text-book such 
as the present is peculiarly valuable." — Solicitors' 
yommal. 

"We are glad that this useful work fell into the 
hands of so capable an editor as Mr. Lumley Smith. 
It is always a great advantage gained when an 
editor has had practical experience of the subject 
with which he deals, and it is a positive gain to the 
law when busy lawyers can find time to do well 
the work which is so apt to fall into the hands of 
thdse who have little learning and less practice. 
The law relating to damages is a branch of our 
jurisprudence peculiarly practical in its nature and 
highly important to suitors and the profession ; it 
is, moreovci; surrounded by difficulties which 
require a clear explanation before they beoodie 
intelligible to the ordinary mind. 

"The concluding chapter (c. 29) is very im- 
portant, and we should like to make copious 
extracts from it. It deals with the ' powers of the 
court or judge in regard to damages.' We re- 
commend it to the attention of oiur readers, as 
indeed we do the entire work, whidi is excellently 
executed, with an entire freedom from verbosity, 
and a good index."— Zaw Times, 



" In the year 1856 Mr. John D. Mayne^a gende- 
man of the bar, now enjoying a very extensive 
practice in the Indian Empire, published a treatise 
on the Law of Damages. Mr. Mayne conferred a 
great boon on the profession by his labours, and for 
sixteen years his book has been regarded widi 
high respect in Westminster Hall. In the ordinary 
course of things such a lapse of time, from the 
natural accretion of precedents, would have created 
a demand for a new edition, tmt in the particular 
department of law investigated by Mr. Mayne 
there has been an extraordinary development of 
principles, exhibited in numerous cases, upon which 
the judges have expended a large amount of time, 
industry, and learning. Consequendy, the publi- 
cation of a new edition is not premature. On the 
contrary, it was high time that th^ profession should 
be supplied with a treatise condensing and arranging 
the matter brought into existence by the contested 
cases of that period. It is perfecdy intelligible 
that Mr. Mayne's absence from England and the 
toil of his professional career have prevented him 
from undertaking this duty himself. But the per- 
formance of it has fallen on a deputy, whose success 
in the disduu^e thereof might fairly have been 
anticipated, and who in the result has, we thinW^ 
not disappointed the reasonable expectations formed 
concerning him. 

" Mr. Lumley Smith has evidendy been actuated 
by a modest desire not to despoil the original audior 
of well-earned fame. He has, as far as possible, 
retained the primary form of the book, and has dis- 
tinguished what Mr. Mayne wrote from what he 
himself has written, by enclosing all the later matter 
in brackets, adding a brief separate chapter on the 
assessment of damages in the Court of Chancery 
under Lord Caims's Act, ax & aa Vict. c. 97. He 
has also cited many Scotch and Irish cases, and the 
leading Americafi decisions of r e cen t date. 

'* One word with regard to the book itself will not 
be out of place. It is well printed, in an exoeUent 
form, and of a convenient size— no small considera- 
tions in a text-book, which, from the nature of its 
contents, is useful rather for reference tha& for 
study. Good looks in a book set off its intrinsic 
merits, just as an imposing appearance adds to the 
dignity and influence of a judge."— i^ow Jommai. 
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MEBCANTIIiE LAW. 



In one volume, demy Svo., 1866, price lOf. M, cloth, 

PRINCIPLES OF THE LAW OF STOPPAGE IN TRANSITU, 

RETENTION, AND DELIVERY. 

- By JOHN HOUSTON, of the Middle Temple, Barrister-at-Law. 



" We have no hesitation in saying, that we think 
Mr. Houston's book will be a very useful accession 
to die library of either the merchant or the lawyer." 

' We have, indeed, met with few works which so 



«<' 



successfully surmount the difficulties in the way of 
this arduous undertaking as the one before us : for 
the language is well chosen, it is exhaustive ot the 
law, and u systematised .with great method."— 
AmericoH Law RtvUw, 



In 8vo., price lOf. 6^., doth lettered, 
A REPORT OF THE CASE OF 

THE QUEEN v. GURNEY AND OTHERS. 

In the Court of Queen's Bench before the Lord Chief Justice CocKBURN. With an 
Introduction, containing a History of the Case, and an Examination of the Cases 
at Law and Equity applicable to it ; or Illustrating THE DOCTRINE OF Com- 
mercial Fraud. By w. F. Finlason, Barrister-at-Law. 



« ' 



It will probably be a very long time before the 

{>rosecution of the Overend and Gumey directors is 
brgotten. It remains as an example, and a legal 
precedent of considerable value, it involved uie 
immensely important question where innocent misr 
representation ends, and where fraudulent misrepre- 
sentation begins. 

" All who perused the report of this case in the 
columns of the Titnes, must have observed the 
remarkable fulness and accuracy with which that 



duty was discharged, and nothing could be more 
natural than that the reporter snould publish a 
separate re|>ort in book form. This has been done, 
and Mr. Finlason introduces the report bv one 
hundred pages of dissertation on the general law. 
To this we shall proceed to refer, simpiv remarking 
before doing so, that the chazge to the jury has 
been carefully revised by the Lord Chief Justice." 
— Law Tutus. 



l2mo., 1866, price los. 6d., doth, 

A TREATISE ON THE GAME UW8 of ENGLAND & WALES: 

Including Introduction, Statutes, Explanatory Notes, Cases, and Index. By John 
Locke, M.P., Q.C., Recorder of Brighton. The Fifth Edition, in which are 
introduced the GAME LAWS of SCOTLAND and IRELAND. By Gilmore 
Evans, of the Inner Temple, Barrister-at-Law. 



In royal 8vo., 1867, price lor. 6</., cloth. 



THE PRACTICE of EQUITY by WAY of REVIVOR & SUPPLEMENT. 

With Forms of Orders and Appendix of Bills. 
By LoFTUS Leigh Pemberton, of the Chancery Registrar's Office. 



«' 



'Mr. Pemberton has, with great care^ brought 
together and classified all these conflicting cases, 
and has, as far as may be, deduced principles which 



will probaUy be applied to future cases."— %S'tf/^ 
citor^ yournal. 



In 8vo., 1873, P^c^ 5^«> clotty 

THE LAW OF PRIORITY. 

A Concise View of the Law relating to Priority of Incumbrances and of other Rights in 
Property. By W. G. Robinson, M.A., Barrister-at-Law. 

" Mr. Robinson's book ma^r be recommended to 1 tioner with a useful supplement to laxzer anj more 
he advanced student, and will furnish the practi- 1 complete works.'' — Soiidior)? yournM, 
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STXTEIT8 * HATVXB, BELL TASD, TEMPLE BAE. 

ELECTION XjJiL. "W. 



In crown Eva., 1874, P"^' 'f'-i ^otli lellered, 
A MANUAL OF THE 

PEAOTICE OF PAELIAMENTAET ELECTIONS 

Throughout Great Britain and Ireland. 



THE DUTIES or RETURNING OFFICERS im) -nuiR DEPUTIES, 
TOWN CLERKS, AGENTS, POLL-CLERKS, Src, 

AND THI 

fsto of Sltdira fejntjes, toni)t frntite, t Pcjal Jspttntj. 

AH APPENDIX OF STATUTES AND AH IHDEX. 

Bv HENRY JEFFREYS BUSHBY, Esq., 

One of the Metropolitan Police Magistrates, sometime Recorder of Colchester. 

FOURTH EDITION, 

Adapted le and embodying tht raeni changes in the Law, including the BaSol Act, the 
Inttmetiom to Rduming Officers in England aiid Scotland ittued iy the Heme Offic, 
and Ihe wAale of the Statute Laui relating to the subject. 

Edited \>y HENRY HARDCASTLE, 
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A Companion Volume to the above, in crown 8vo., price &r. cloth, lettered, 

THE LAW AHB FMCTICi: OF ELECTION PETITIOKS, 

^Villl an Appcnilix containing Ihe Parliamentary Elections Act, 1868, the General Rules 
for Ihe Trial of Election retitions in England, Scotland, and Ireland, Funn.s of 
Pelitions, S:c. By Hkkky HaRDcastlE, of Ihe Inner Temple, Barrister. al-Lan-. 
cvtremelf mcfiil, and he gives all the law and 
practice la a verf KmaU compibs, la on Appendix 
!> nipplied the Act and tie Ralet. \,^ un 
iharaughly recommend Mr. Hinllastle'i. bmlc u a 
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REPORTS or THE DECISIONS 
JUDGES FOR THE TRIAroF ELECTION PETITIONS 

IN ENGLAND AND IRELAND. 

PURSUANT TO THE FARLfA-ycXTARV ELECTIONS ACT, ISCS. 

BV EDWARD LOUGHLIN O'MALLEY and HENRY HARDCASTLE, 
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^Uhtxxi SLtCti l^a^nti* ^ttiti of Xleprints^ of t|)e Caxl^ IBitjfotUti. 



SOME RARE LAW BOOKS. 

[From ** The Albany Law Journal."] 

" Law books are not generally things of beauty. There is nothing particularly grati- 
fying to the esthetic department of the human organism in the conventional typography 
and sheep-skin. Some of our publishers give considerable attention to the mechanical 
execution of their books, and deserve and receive a good degree of credit therefor. But, 
after all, their labours seldom please the eye. In most marked contrast to even the very 
best of our books, are a series of law books that have been recently issued by Messrs. 
Stevens & Haynes, of London. They are reprints of some of the scarcest of the Old 
English Reports, and in their mechanical execution would delight the heart of Aldus 
Manutius, 'JThuanus, or any other admirer of elegant editions. The black letter type of 
the originals is faithfully reproduced, the curious old-style spelling and interchange of 
letters have been closely followed, while the rich antique calf covers are, no doubt, 
superior to anything that served to encase the original Reports. These editions have 
been carefully prepared, and some of the volumes have been enriched with notes added 
in MS. to some copy of the original by its learned owner generations ago. , 

" This enterprise of Messrs. Stevens & Haynes is a matter of universal interest, 
and appeals to every lover of elegant books. The works which they have reproduced 
are those which were tae scarcest, and for copies of which the most exorbitant prices- 
were demanded. The following is a brief description of the matter of these volumes.'' 



BEIiIiEWiB'S CASES, T. BICHABD IL 



In 8vo., price 3/. 3 j., bound in calf antique, 

LES ANS DU ROY RICHARD LE SECOND. 

Collect' ensembl' hors les abrid^ents de Statham, Fitzherbert, et Brooke. Per 

Richard Bellewe, de Lmcohis Inne. 1585. Reprinted from the Original 

Edition. 

" No public library in the world, where English ' highly creditable to the spirit and enterprise of 
' ' * *^ " ' * ' ' ' private publishers. The work is an important link 

in our legal history ; there are no year books of the 
reign of Richard II., and Bellewe supplied the onlv 
substitute by carefully extracting ana collecting all 
the cases he could find, and he did it in the most 
convenient form— that of alphabetical arrangement 
in the order of subjects, so that the work is a digest 
as well as a book of law reports. It is in fact ft 
collection of cases of the reigp of Richard II.. 
arranged according to their subjects in alphabetical 
order. It is, therdfore, one of the most mtelligible 
and interesting legal memorials of the Middle 
Ages."— £aw Times. 



law finds a place, should be without a copy of^this 
edition of Bcllcwe."'— Canada Law Journal, 

** We have here a faC'Simile edition of Bellewe, 
and it is really the most beautiful and admirable 
reprint that has appeared at any time. It is a 
perfect ^em of antique printing, and forms a most 
mteresting monument of our early legal history. 
It belongs to the same class of works as the Year 
Book of Edward I. and other similar works which 
have been printed in our own time under the 
auspices of the Master of the Rolls : but is far 
superior to any of thenf, and is in this respect 



CUNNINGHAM'S REPORTS. 

In 8vo., price 3/. y,, calf antique, 

Cunningham's (T.) Reports in K. B., 7 to 10 Geo. II. ; to which is prefixed a Proposal 
for rendering the Laws of England clear and certain, humbly offered to the 
Consideration of both Houses of Parliament. Third Edition, with numerous 
Corrections. By Thomas Townsend Bucknill, Barrister-at-Law. 



"The instructive chapter which precedes the 
cases, entitled ' A proposal for rendering the Laws 
of England clear and certain,' gives the volume a 
d^n^ee of peculiar interest, independent of the value 
of many of the reported cases. That chapter begins 
with words whidi ought, for the information of 
every people, to be printed in letters of gold. They 
are as follows : ' Nothing conduces more to the 



peace and prosperity of every nation than good 
laws and the due execution of them.' The history 
of the civil law is then rapidly traced. Next a 
history is given of English Reporters, beginning with 
the reporters of the Year Books from x Edw. III. 
to 12 Hen. VIII.— bcinj 
wards to the time 
youmal. 



being near 200 vears — and after- 
of the aM^kor.'— Canada Law 
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CHOYCE CASES IN CHAKCEB7. 

i 

In 8vo., price 2/. zr ., calf antique, 

TEE PRAOTIOE OF THE HIGH OOUET OF OHANOERY. 

With the Nature of the several Offices belonging to that Court And the Reports of 
many Cases wherein Releif hath been there had, and where denyed. 

"This volume, in paper, type, and binding (like " Bellewe's Cases ") is a facsimile of the andqae editioo. 
All who buy the one should buy the other." — Canada Law yourtuU. 

In 8vo., price 3/. 3J., calf antique, 

SIR G. COOKE'S COMMON PLEAS REPORTS 

In the Beigns of Queen Anne, and Kings George L and 11. 

The Third Edition, with Additional Cases and References contained in the Notes 
taken from L. C. J. Eyre's MSS. by Mr. Justice Nares, edited by Thomas 
TowNSEND BUCKNILL, of the Inner Temple, Barrister-at-Law. 

" Law books never can die or remain long dead an old volume of Reports may be produced by these 

so long as Stevens and Haynes are willing to con- modern publishers, whose good taste is only equalled 

tinue them or revive them when dead, it is cer- by their enterprise." — Canada Law Jctarnal, 
tainiy surprising to see with what facial accuracy 

BROOKE'S NEW CASES WITH MARCH'S TRANSLATION. 

In 8vo., 1873, price 4/. 4r., calf antique, 

Brooke's (Sir Robert) New Cases in the time of Henry VIII., Edward VL, and 

Queen Mary, collected out of Brooke's Abridgment, and arranged under years, 

with a table, together with March's (John) Translation ^Brooke's New Cases 

in the time of Henry VIH., Edward VI., and Queen Mary, collected out of 

Brooke's Abridgment, and reduced alphabetically under their proper heads and 

titles, with a table of the principal matters. In one handsome volume. 8va 1873. 

Stevens and Haynes have reprinted the two books 
in one volume, uniform with the preceding voluznes 
of the series pf Early Reports. — /^— >*- ' — 
youmal. 



tt 



Both the original and the translation having 
long been very scarce, and the misoaging and other 
errors in March's translation maJdng a new and 
corrected edition peculiarly desirable, Messrs. 



KELYNGE'S (W.) REPORTS. 

In 8vo., 1873', pi^ce 4/. 4s,, calf antique, 

Kelynge's (William) Reports of Cases in Chancery, the King's Bench, &c, from the 
3rd to the 9th year of His late Majesty King George II., during which time Lord 
King was Chancellor, and the Lords Raymond and Hardwicke were Chief 
Justices of England. To which are added, seventy New Cases not in the First 
Edition. Third Edition. In one handsome volume. 8vo. 1873. 

KELYNG'S (SIR JOHN) CROWN CASES. ' 

In 8vo., 1873, price 4/. 4^., calf antique, 

Kelyng's (Sir J.) Reports of Divers Cases in Pleas of the Crown in the Reign of King 
Charles II., with Directions to Justices of the Peace, and others ; to which are 
added. Three Modem Cases, viz., Armstrong and Lisle, the King and Plummer, 
the Queen and Mawgridge. Third Edition, containing several additional Cases 
never before printed, together with a Treatise upon the Law and Proceed- 
ings IN Cases of High Treason, first published in 1793. The whole carefidly 
revised and edited by Richard Loveland Loveland, of the Inner Temple^ 
Barrister-at-Law. 

" We look upon this volume as one of the most good service rendered by Messrs. Stevens & Haynes 

important and valuable of the unique reprints of to the profession. . . Should occasion arise, the 

Messrs. Stevens and Haynes. Little do we know Crown prosecutor as well as counsel for the prisoner 

of the mines of legal wealth that lie buried in the will find in this volume a complete vadt mtctan q£ 

old law books. But a careful examination, either of the law of high treason and proceedings in 

the reports or of the treatise embodied in the volume thereto." — Canada Law Journal, 
now before us, will give the reader some idea of the 



Other Volumes are in Progress. 
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BIBIiIOTHECA IiEGUM. 

In i2mo. (338 pp.)i price 2s,f doth lettered, "^ 

A CATALOGUE OF LAW BOOKS, 

Including all the Reports in the various Courts of England, Scotland, and Ireland ; with 
a Supplement to January, 1874- By Henry G. Stevens and Robert W. 
Haynes, Law Publishers and Bookselleis ; Exporters of Law and Miscellaneous 
Literature ; Foreign and Colonial Literary Agents, &c. &c. 

In small 4to., price 2x., cloth lettered, beautifully printed, with a large margin, 

for the special use of Librarians, 

A CATALOGUE of the REPORTS of CASES 

IN THE VARIOUS COURTS OF THE 

UNITED KINGDOM of GREAT BRITAIN and IRELAND, 

Etc., Etc. 
ARRANGED BOTH in ALPHABETICAL and CHRONOLOGICAL ORDER. 

By STEVENS & HAYNES, 

Zaw Publishers, 



In royal 8vo., 1872, price 28r., cloth lettered^ 
AN INDEX TO 

TEH THOUSAND PRECEDENTS IN CONVEYANCING, 

AND TO 

COMMON AND COMMERCIAL FORMS. 

Arranged in Alphabetical order with Subdivisions of an Analytical Nature ; together- 
with an Appendix containing an Abstract of the Stamp Act, 1870, with a Schedule 
of Duties ; the Regulations relative to, and the Stamp Duties payable on. Probates 
of Wills, Letters of Administration, Legacies, and Successions. By Walter 
Arthur Copinger, of the Middle Temple, Barrister-at-Law, Author of "The 
Law of Copyright in Works of Literature and Art." 

successfully elaborated the work designed by com- 
bining a perspicuous order of arrangement with a 
most exhaustive table of contents, and most copious 
references to precedents. The Index is arrstnged 
in alphabetical order, with subdivisions of an analy- 
tical nature, the latter being made throughout sub- 
servient to the former/'— Zow yournal. 



" We cannot dose this review of Mr. Copinger's 
publication better than with the apt quotation with 
which he inaugurates it : ' Knowledge is of two 
kinds ; we know a subject ourselves, or we know 
ifhere we can find information upon it.' 

'I Mr. Copinger has not only designed an Index 
which cannot fail to be of practical use, but has 



In 8vo., 1871, price 5j., cloth, 

THE LAW OF NEGLIGENCE. 

Illustrated by the Recent Decisions of the Courts of the United Kingdom and America. 
By Robert Campbell, Advocate of the Scotch Bar, and of Lincoln's Inn, 

Barrister-at-Law. 

In this Essay, the Author reviews old principles in the light of recent decisions ; combining 
the point of view of the practitioner — noting the latest phase of judicial opinion ; 
with the attempt to digest and harmonize the law, so that (if possible) new decisions 
may seem to illustrate old and familiar principles, or that the extent and direction 
of the change introduced by each decision may be correctly estimated. 

is about to devote his attention to other subjects, 
which, from the success of his first attempt, we 
shall expect to see him elucidate considerably. If, 
however, he should ever find time to expand this 
tract on the Law of Negligence into a complete 
treatise, we shall expect to nnd it one of the most 
satisfactory text-books on English \aw.*'—S»liciicr/ 
yoMmal. 



" I would also refer to some ingenious remarks 
as to the misapplication of the term * gross neg- 
ligence* which are to be found in a very good book 
—Campbell's Law of Negligence." — Mr. Justice 
WiUes in the case of^Ofpenheim v. White Lion 
Hotel Co," 

" We presume from this being styled the first of 
a series of practical Law Tracts, that Mr. Campbell 
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THE 



LAW MAGAZINE & REVIEW. 



NOTICE TO SUBSCRIBERS AND THE PUBLIC. 

This old-established L^al Periodical (commenced in 1828) having 
passed into the hands of new proprietors, and under new editorship, 
will in future be published in its old form, as a Quarterly; in 
November, February, May, and August, at Five Shillings per 
number. The first number of the Fourth Series will be published 
on the 1st November, 1875. 

Special arrangements have been made by the Proprietors for 
giving to this, the only English Quarterly Review of Jurisprudence, 
unique information on Legal Bibliography and the Progress of 
Juridical Science on the Continent, which will be confided to their 
Foreign Editor, with the assistance of eminent Continental Jurists. 
A feature of great practical utility will be a Quarterly DIGEST OF 
Cases reported in the Law Reports, Law Journal, Law Times, and 
Weekly Reporter.^ Particular attention will also be paid to American 
and Colonial Jurisprudence, and the Magazine will, as ever, afford 
its best support to all measures calculated to advance the true 
interests of Legal Science and of the Profession. 



T/ie Contents of the First Number of the Fourth Series comprise: — 

The Probable Working of the Judicature Acts. 

" Fusion of Law and Equity" under the Judicature Acts, by C. S. Drewry. 

The Study of Jurisprudence, by Sir Edward Creasy. 

Reform and Codification of the Law of Nations, by David Dudley Field. 

Law Reform in Germany, by Dr. Zimmermann. 

Over-Insurance and Valued Pohcies, by G. Steggmann Gibb, LL.B. 

The Limits of Arbitration, by H. Richard, M.P. 

Modifications required in the Law of Nations, by A. P. Sprague. 

Digest of Cases. 

&c. &c. &c. 



An Annual Subscription of 20s., paid in advance to the Publishers, wiU 1 
secure the receipt of the LAW MAGAZINE, free by post, within the \ 
United Kingdom, or for 23s. to the Colonies and Abroad. I 
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AMERICAN AND COLONIAL LAW WORKS. 



« 



Should the Profession have any difficulty in procuring any of the following 
Books through their usufid Bookseller^ application to Stevews & Haynes will meet with 
prompt attention, -. ^ — =^ — = — =r 

ABBOTT'S NEW YORE DIGEST. 

Entirely recast, ravised, corrected, and consolidated. A Digest of New York Statutes 
and Reports from the Earliest Period to the Year 1873. Comprising the Adjudi- 
cations of all the Courts of the State, together with the Statutes of CJeneral 
Application. By Benjamin Vaughan Abbott and Austin Abbott. In 6 
royal 8vo. volumes, price 9/. 151., bound. 

Now ready, Volumes L to XIV., 

the amebigan bepobts. 

Containing all Casks op Gbnkral Value, 
DECIDED BY THE COURT OF LAST RESORT IN EVERY STATE 

IN THE UNION. 

The Reports of the Courts of Last Resort of the several States contain cases of 
great general importance, and which are always considered as high authority by the 
Courts of the other States, but they are buried beneath a mass of practice and local 
cases of no value outside of the States in which they are decided. 

In ** The American Reports " the plan is to give all cases havine a general value, 
hereafter decided by the Court of Last Resort in every State, unencumbered by Practice 
Cases and those of local importance only. 

AMERICAN CONSTITUTIONS: 

Comprising the Constitution of each State in the Union, and of the United States, with 
the Declar..tion of Independence and Articles of Confederation ; each accompanied 
by a Histoiical Introduction and Notes, together with a Classified Analysis of the 
Constitutions, according to their subjects, showing, by comparative arrangement, 
every Constitutional Provision now in force in the several States ; with References 
to Judicial Decisions, and an Analytical Index. Illustrated by carefully engraved 
fac-similes of the Great Seals of the United States, and of each State and Territory. 
By Franklin B. Hough. In two vols., price 70^., bound. 1872. 

THE AMERICAN LAW REVIEW. 

A Quarterly Journal of American Jurisprudence, &c. Price dr. each number. 

The principal features of this Review are treatises upon practical or theoretical 
points of law, reports of leading cases, regular digests of the current series of English 
Repoi^ and of the principal American cases from the courts of all the States, brief 
critical notices of new law-books, and in each number a *' Summary of Events," where 
noies of decisions, legal intelligence, and professional gossip are grouped under local 
headings. 

In 8vo., 1873, price 15^, bound, 

MANUAL OF THE LAWS AND COUBTS OF THE 

UNITED STATES, 

AND OF THE SEVERAL STATES AND TERRITORIES. 

By Horace Andrews, of the New York Bar. 

This book is a complete summary in convenient form of the Jurisdiction of all the Courts, 
and of the Laws of the United States and all the other States and Territories, for 
the use of Lawyers, Notaries, Commissioners, Collecting Agents and business men. 



FIRE INSURANCE CASES. 

Being a Collection of all the Reported Cases on Fire Insurance in England, Ireland, 
Scotland, and America, from the earliest period to the present time. Chronologi- 
cally arranged. With Notes and References. By Edmund H. Bennett. 
VoL I., covering the period from 1729 to 1839; Vol. II., from 1840 to 1849. 
Vol. III., from 1849 to 1854. Three vols., royal 8vo. 1872-4. Price 5/. loj., 
law calf. 
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AMERICAN AND COLONIAL LAW mm-^onimued. 



Royal 8vo., 1873, price 42s,, law calf, 

BIGELOW'S INDEX OF OVEBBULED GASES. 

The attempt has been made in this Volume to collect all the reported cases from the 
earliest period to the present time which have been 

REVISED, OVERRULED, DENIED, DOUBTED, OR MODIFIED, 

With such of the cases explained or distinguished as were deemed important ; and, for 
the accomplishment of this purpose, all the Reports of the English, Irish, and American 
Courts have been examined, and for the most part page by page. The number of cases 
amounts to twenty thousand. 

" A book which every lawyer will find it useful to have at his elbow/* — Solicitor^ youmal. 

* " ™ 1 ■■ ^ Ml^— ^ ■ ■ I »■ ,— ^— ^^— ^— ^^.^— ^ IMIMI^MB. I I ■ — ■■■■■■III »■ ■■■!■■ 

LIFE ANB ACCIDENT INSURANCE BEPORTS. 

Vol. I. — Containing Reports of all the published Life and Accident Insurance Cases 
determined in the American Courts prior to January, 1871. "With Notes to 
English Cases. Vol. II. — Containing all the Cases adjudicated on in the American 
and English Courts since the publication of Vol. I. ; together with the prior 
leading English Life and Accident Insurance Cases. Vols. III. and IV. embrace the 
cases decided since January 1872, and also all the ^cotch and Canadian cases of 
general interest, and such of the English and Irish cases as were not published in the 
second volume. The Scotch cases are as valuable ?.s they are inaccessible to the 
Profession generally. By Melville M. Bigelow, of the Boston Bar. Four 
vols., royal 8vo. 1S71-4. Price 7/. lOr., law calf. 

BISHOP'S COMMENTARIES ON THE CRIMINAL LAW. 

Two vols., royal 8vo. Fifth Edition. 1872. 3/. lOr., doth. 

BLISS (G.). THE LAW OF LIFE INSXTRANCE. 

With a Chapter on Accident Insurance. 
Second Edition, royal Svo. 1874. 35X., cloth. 

In one volume, royal 8vo., 1873, price 35J., cloth, 

BBOWNE ON THE LAW OF TRADE MARES 

AND ANALOGOUS SUBJECTS. 
(Firm Names, Business Signs, Goodwill, Labels, &c.). 



THE CIVIL CODE OF LOWER CANADA. 

Together with a Synopsis of Changes in the Law, References to the Reports of the 
Commissioners, &c., and a complete Index. By Thomas McCord, Advocate. 
i2mo. New Edition. 1873. Is, 6d, bound. 



CLARKE ON THE LAW RELATING TO BILLS, 
NOTES, CHEQUES, AND I.O.Fs. 

8vo. (Toronto). 1875. 12s. 

COOPER'S (C.W.) DIGEST OF REPORTS OF CASES, j 

Decided in the Court of Chancery, in the Court of Error and Appeal, on Appeal from \ 

the Court of Chancery in Canada. | 

Two vols. 8vo. 1868-73. ;i3. 
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AMERICAN AND COLONIAL LAW m m-conitnued. 

CAFE OF GOOD HOPE. 

Buchanan (J.), Reports of Cases decided iu the Supreme Court of the Cape of Good 
Hope. Vols. I., II., & III. 186&-70. Royal 8vo. 63J. 

Vol. IV., parts i. to iii. 1873. 15J. 

Menzies' (W.), Reports of Cases decided in the Supreme Court of the Cape of Good 
Hope. Vol. I. and Vol. II., parts i. to iv. £$. 

^— — Vol. III., parts i. to iv. 42s, ' 

In i2mo., price los. 6d.^ 

SELECT THESES ON THE LAWS OF HOLLAND 

AND ZEELAND. 

Being a Commentary of Hugo Grotius* Introduction to Dutch Jurisprudence, and intended 
to supply certain defects therein, and to determine some of the more celebrated 
Controversies on the Law of Holland. By Dionysius Godefridus van der 
Keesel, Advocate, and Professor of the Civil and Modem Laws in the University 
of Leyden. Trandated from the original Latin by C. A. LORENZ, of Lincoln^ 
Inn, Barrister-at-Law. Second Edition, with a Biographical Notice of the Author 
by Professor J. De Wal, of Leyden. 

Royal 8vo., Fourth Edition, 1873, price 40r., cloth, 

CURTIS' TREATISE ON THE LAW OF PATENTS 

For Useful Inventions in the United States of America, and the Remedies for their 

Infringement. 

FISHER (SAMUEL S.). REPORTS OF GASES ARISING 
UPON LETTERS PATENT FOR INVENTIONS, 

Determined in the Circuit Courts of the United States. 1848-71. In 4 vols., royal 8vo. 

1870-72. 21/. 

GREEN'S CRIMINAL LAW REPORTS. 

Being Reports of Cases determined in the Federal and State Courts of the United States, 
and in the Courts of England, Ireland, Canada, &c. With Notes by N. St. 
John Green. Vol. I., royal 8vo., price 4ar., law calf. 

LEADING CASES ON MERCANTILE LAW. 

Fifth Edition. Enlarged and Improved. Being Select Decisions of American Courts, 
with especial Reference to Mercantile Law, with Notes. The whole Work has 
been thoroughly revised, and largely increased by the introduction of several 
entirely new heads of practical interest, by Hon. J. I. C. Hare and Jno. Wm. 
Wallace, Esq. In 2 vols., royal 8vo. Price 3/. 15J., law calf. 

HADLET'S INTRODUCTION TO ROMAN LAW, 

In Twelve Academical Lectures. i2mo. 1874. ^s,6d, 



MUNICIPAL LAW OF ONTARIO, CANADA. 

In one vol., 8vo., price 35 j., calf. 

The Municipal Manual, containing the Municipal and Assessment Acts, and Rules of 
Court for the Trial of Contested Municipal Elections, with Notes of all decided 
Cases, some additional Statutes, and a full Index. By Robert A. Harrison, 
D.C.L., one of Her Majesty's Counsel. Third Edition. 8vo. Toronto, 1874, 

In royal 8vo. 1874. Price 35J., cloth. 

A TREATISE on EXTRAOBDINASY LEGAL BEMEDIES. 

Embracing MANDAMUS, QUO WARRANTO and PROHIBITION. By 
James L/High, of the Chicago Bar. 
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AMERICAN AND COLONIAL LAW m m-continued. 

IDAHO BEFOBTS. 

Cases Argued and Adjudged in the Supreme Court of the Territory of Idaho^ January 

1866 to August 1867. One vol., 8vo. 1867. 2/. lor. 

KENT'S COMMENTAHIES ON AMEHICAN LAW. 



COMMENTARIES ON AMEBIGAN LAW. 

By Hon. James Kent. Edited and Revised by O. W. Holmes, Junr. 12th Edition. 

4 vols, royal 8vo. 1873. 5/. cloth. 



Royal 8vo., Yol. I., price 32J., cloth, 

A SELECTION OF GASES ON THE LAW OF 

CONTBAGTS. 

With References and Citations. By C. C. Langdell, Dane Professor of Law in 

Harvard University, 



Royal 8vo., Vol. I., price 351., cloth, 

LEADING GASES ON SALES. 

A Selection of Cases on the Law bf Sales of Personal Property. With References and 
Citations. By C. C. Langdell, Dane Professor of Law in Harvard University. 



NEBBASEA BEFOBTS. 

Reports of Cases in the Supreme Court of Nebraska. By James M. Woolworth, 

Counsellor-at-Law. 3 vols., 8vo. 1871-73. 7/. lor. 

NEVADA BEFOBTS. 

Reports of Cases Determined in the Supreme Court of the State of Nevada. Nine vols., 

8vo. 1865 to 1873. 27/. 

%* These Reports contain numerous Decisions upon Mines and Mining Claims, 

Mining Rights, &c. 

NEW TOBE SUFBEME GOUBT BEFOBTS. 

Reports of Cases Arjgued and Determined in the late Supreme Court of the State of 
New York, I&t2, 1843, ^^^ 1844. - By T. M. Lalor. Being a continuation of 
Hill and Denio's N. Y. Reports. One vol., 8vo. 1857. 3cxr. 

THOMPSON AND GOOEE'S NEW TORE SUFBEME 

COXTBT BEFOBTS. 

COMMENCING JUNE, 1873. 
Vols. I., 11., and III. now Ready. Price 35.;. each, law calC 



NEW TOBE. 

Reports of Cases Argued and Detei mined in the Superior Court of the City of New 
York. By J. McSwkeney. 1869-70. Two vols., 8vo. 3/. lar. 



THE CIVIL CODE OF THE STATE OF NEW YORK. 

Reported complete by the Commissioner of the Code. 8vo. 1865. i8j. 



OBE6ON BEFOBTS. 

Reports of Cases Argued and Determined in the Supreme Court of the Territory of 
Oregon, and of the State of Oregon, 1853 to 1870; and Cases in the Circuit 
Courts of Oregon. 1867 to 1872. Three vols., 8vo. 9/. 
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AMERICAN AND COLONIAL LAW m m-^onfinued. 

Sixth Edition, 1873, thoroughly revised, three volumes^ royal 8vo., 5/., cloth, 

PABSONS ON CONTBAOTS. 

PAESONS' (T.) LAW OF MARINE INSTTRANCE AND 

6ENEBAL AVERAGE. 

Two vols., royal 8vo. 1868. 3/. cloth. 
In royal 8vo., 1872, price 25^., doth, 

THE LAW OF APPELLATE PROCEEDINGS, 

In relation to Review, Error, Appeal, and other reliefs upon final judgments. 

By T. M. Powell. 

Fourth Edition, royal 8vo., 1873, 361., cloth lettered, 

A PRACTICAL TREATISE ON THE LAW OF 
COVENANTS FOR TITLE. 

By William Henry Rawle. Fourth Edition, revised and enlarged. 

SCHOULER (J.) ON THE LAW OF DOMESTIC 

RELATIONS; 

Embracing Husband and Wife, Parent and Child, Guardian and Ward, Infancy, and 
Master and Servant, Second Edition. One vol., royal 8vo. 1874. 38J. cloth. 



SHEABMAN AND BEDFIELD ON THE LAW OF 

NEGLIGENCE. 

Third Edition, royal 8vo. 1874. 35J. cloth. 



JUDGE STORY'S WORKS. 



In two volumes, royal 8vo., 1873, price 75J., cloth, 

COMMENTARIES ON EQIHTY JURISPRUDENCE. 

As administered in England and America. By Joseph Story, LL.D. 
Eleventh Edition, carefully revised, with Notes and Additions, by F. J. Balch. 

COMMENTARIES ON AGENCY. 

Eighth Edition, 1874. By N. St. John Green. 35J. cloth. 

COMMENTARIES ON PARTNERSHIP. 

Sixth Edition, 1868. By John C. Gray, Junr. 31J. 6d, cloth. 

COMMENTARIES ON CONFLICT OF LAWS. 

Seventh Edition, 1872. By Edmund H. Bennett. 35J. cloth. 

STORY (W. W.) ON THE LAW OF CONTRACTS. 

Fifth Edition. Revised and enlarged by Melville M. Bigelow. Two vols., 

royal 8vo., price 75 j. doth. 
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AMERICAN AND COLONIAL UW mm-con^tnued. 

A TREATISE ON THE VALIDITT OF VEBBAL 

AGREEMENTS. 

As affected by the Legislative Enactments in England and the United States, commonly 
called the Statute of Frauds ; including sdso the effect of Partial and Complete 
Performance and the sufficiency of the Writing in Cases where Verbal Agreements 
are not valid ; together with other kindred matters ; to which are prefixed transcripts 
of the various Statutes on the subject now in force in both Countries. 

By Montgomery H. Throop. Vol. I., royal 8vo. 1870. Price 55 j. doth. 

UNITED STATES CIRGUIT COURT REPORTS. 

Reports of Cases at Law and Equity, and in the Admiralty, Determined in the Circuit 
Court of the U. S. for the District of Maryland. By R. B. Taney, Chief Justice 
of the Supreme Court of the U. S. April T. 1836 to April T. 1861. One voL, 
8vo. 35^ 

UNITED STATES DISTRICT COURT REPORTS. 

Reports of Cases Argued and Determined in the District Courts of the U. S. within the 
Second Circuit. By Robert D. Benedict. 1865 to 187 i. Four vols. 8vo. 9/I 

*^* Numerous and valuable Decisions concerning Collisions at Sea are contained in 
these volimies. The Reports in all the U. S. District Courts contain Decisions ia 
Admiralty. 

WASHINGTON TERRITORY REPORTS. 

Opinions of the Supreme Court of the Territory of Washington, 1854 to 1864. 

One vol., 8vo. 2/. iQr. 

WHARTON'S CRimNAL LAW. 

Seventh and Revised Edition. Three vols., royal 8vo. 1874. 

Vol. I. Principles, Pleading, and Evidence. Vol. II. Crimes. Vol. III. Practice. 

Price £$f cloth. , 

A TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES. By 
Francis Wharton, LL.D., Author of ** Conflict of Laws," ** Precedents of 
Indictments and Pleas," ** Medical Jurisprudence," ** Law of Homicides," &c 

Third Edition, 1873, ^^ volumes in three, price 5/. 15J. 6^., law calf, 

WHARTON AND STILL^'S MEDICAL 
JURISFRUDENGE. 

The first volume containing a Treatise on Mental Unsoundness, embracing a general view 
of Psychological Law, by Francis Wharton, LL.D. The second in two parts, 
embracing the topics of Foetus and New Bom Child, and Difference of Sex, by 
Samuel Ashhurst, M.D., of Philadelphia ; Poisons, by Robert Amory, M.D., 
of Brookline, Mass.; Wounds and Signs of Death, by Wharton Sinkler, M.D., 
of Philadelphia ; Psychological and Legal Notes, by Francis Wharton, LL.D. 

whiting (W)! 
war powers under the constitution of the 

united states. 

With an Appendix of Cases. 8vo. 1871. 21s. cloth. 

WOTHEBSPOON'S MANUAL OF THE PBAGTIGE AND 

PROCEDURE IN THE SEVERAL COURTS HAVING CIVIL JURIS- 
DICTION IN THE PROVINCE OF QUEBEC, i2mo. 1870. 

**/ Any Foreign Works not in stock can be supplied (if in print) in a 

few weeks from date of order. 
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This day is published, in 8vo., price 2IJ., cloth, 

A TREATISE on the LAW and PRACTICE RELATING to INFANTS. 

By ARCHIBALD H. SIMPSON, M.A., 

O/LincohCt Inn^ Esq., Barrisier-ai'Law, and Fellow o/Ckrisfs Cottege, Catkbridge, 



In preparation, and to be published immediately new Rules are issued, 

CORNER'S CROWN PRACTICE: 

Being the Practice of the Crown Side of the Queen's Bench Division of the High Court 
of Justice ; with an Appendix of Rules, Forms, Scale of Costs and Allowances, &c. 

SECOND EDITION. 

By FREDERICK H. SHORT, of the Crown Office, and R. L. LOVELAND, 

OJ ike Inner Temple, Barrisier-at'Law, Editor of ** ICelyng's Crovm Cases" and 
" Hairs Essay on the Rights of the Crown in the Sea Shore." 



Just published, in 8vo., price 6x., doth, 

TEE LAW 

CONCERNING THE 



REGISTRATION OF BIRTHS AND DEATHS 

IN 

ENGLAND AND WALES, 

AND 

AT SEA. 

Being the whole Statute Law upon tite subject; togetlier with a list 

of Registration Fees and Charges^ 

EDITED, WITH 

Copious Elxplanatory Notes and References, and an 

Elaborate Index, 

BY 

ARTHUR JOHN FLAXMAN, 

OF THB MIDDLE TEMPLB, BARRISTBR-AT-LAW. 



" Mr. Flaxmarfs un^eteniious hut admi- 
rable little book makes the duties of all parties 
under the Act abundantly clear. . . . Lawyers 
wiUJind the book not only handy, but also instruc- 
tive and tt^gesiive. To registrars, and all persons 
engaged in the execution of the law, the book will 
be invaluable. The index occupies thirty-five pages, 
and is so full that information on a minute point can 
he obtained without trouble. It is an index that 
must have cost the author much thought and time. 
The statements of what is to be done, who may do 
it, and "what must not be done, are so dear that it 
is weU nigh impossible for any one who consults 
the book to err. Those who use ' Flaxman's Regis- 



tration of Births and Deaths ' will admit that our 
laudatory criticism is thoroughly merited." — Law 
Journal. 

** Mr. Arthur John Flaxman. barrister-at-law, of 
the Middle Temple, has published a small work on 
' The Law Concerning the Registration of Births 
and Deaths in England and Wales, and at Sea.' 
Mr. Flaxman has pursued the only possible plan, 
giving the statutes and references to cases. The 
remarkable feature is the index, which fills no less 
than 45 out of a total of zza pages. The index 
alone would be extremely useful, and is worth the 
money asked for the work.'* — Law Times, 
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Just published, in 8vo., Third Edition, price $s., cloth, 

THE 

MAEEIED WOMEN'S PROPERTY ACT, 1870, 



AND THE 



Married Women s Property Act, i8yo^ 

Amendment Act, 18^4. 

ITS RELATIONS TO THE 

DOCTEINE OF SEPAEATE USE. 

WiiSi ^TjfttCavf of ^UMti, €aM axUl ffmmi. 

By J. R. GEIFFITH, B.A. Oxoir.. 

OF linooln's inn, barristeb-at-law. 



he 



" Mr. Griffith, the editor of the present work (and 
is also the editor of that excellent ^ treatise, 
• Snell's Principles of Equity') has, by his introduc- 
tion and notes, given to the lawyer every necessary 
assistance in the interpretation of these statutes, 
which, from their somewnat revolutionary character, 
require to be carefully studied in order that their 



relation to the principles of the status of married 
women at Common Law and in Equity may be 
appreciated. All the cases decided under these 
Acts have been quoted and considered ; while in 
the introduction there is a concise statement of the 
liability of the wife's separate estate to her general 
engagements."— /rirA Law Times. 



In post 8vo., 1874, Fourth Edition, price &r. 6d,, cloth, 

JNTRODUGTION 

TO 

THE STUDY OF INTERNATIONAL LAW, 

DESIGNED AS AN AID IN TEACHING, and IN HISTORICAL STUDIES. 

By Theodore D. Woolsey, late President of Yale College. 

Fourth Edition, revised and enlarged. 



" The fact that President Woolsey's treatise on 
International Law has ;tlready reached a fourth 
edition may be taken as evidence of the increasing 
attention now paid to the subject of which it treats 
by all who lay claim to a liberal education in the 
United States. Certainly the long controversy 
maintained with this country in regard to the 
recognition of Confederate belligerency and the 
depredations of the ' Alabama and its sister 
cruisers proves that no people stands more in need 
of enlightenment on the subject. The first edition 
of President Woolsey's work appeared in i860 ; the 
second, considerably enlarged, four years later ; 



and the third, vrith further valuable additions, in 
1871. The fourth edition which now appears like- 
wise contains various additions. The work is in- 
tended for students rather than lawyers, the author 
having undertaken its preparation while lecturing 
on International Law and History at Yaic College. 
To the original historical sketch of the subject, 
corrected and enlarged. Dr. Woolsey has added, 
in the form of a second appendix, a pretty full 
summary of the various treaties which form ihe 
landmarks of international jurisprudence, and in the 
notes newly introduced he has brought down the 
discussion to the present ^mt..'*^-SatMrday Revitzu, 



In 8vo., 1872, price 'js. Sd,, cloth, 

AN EPITOME AND ANALYSIS OF SAV/GNY'S TREATISE ON 

OBLIGA TIONS IN ROMAN LA W. 

By Archibald Brown, M.A. Edin. and Oxon. and B.C.L. Oxon., of the Middle 

Temple, Barrister-at-Law. 

flHy pages. At the same time the pith of Von 
Savigny s matter seems to be very successfully pre- 
served, nothing which might be usefiil to the 
English reader oeing apparently omitted. 

* The new edition of Savigny will, we hope, be 
extensively read and referred to by English lawyeis. 
If it is not, it will not be the fault of the translator 
and epitomiser. Far less will it be the fault of 
Savigny himself, whose clear definitions and accu- 
rate tests are of great use to the legal practitioner." 
—Law youmal. 



"Mr. Archibald Brown deserves the thanks 
of all interested in the science of law, whether 
as a study or a practice, for his edition of 
Herr von Savigny's great work on * Obligations.' 
Mr. Brown has undertaken a double task — the 
translation of bis author, and the analysis of his 
author's matter. That he has succeeded in reducing 
the bulk of the original will be seen at a glance ; 
the French translation consisting^ of two volumes, 
with some five hundred pages apiece, as compared 
with Mr. Brown's thin volume of a hundred and 
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THE LAW OF EXTBABITION. 



Jnst published, Second Edition, in 8vo., price l&r., cloth, 

A TREATISE UPON 

THE LAW OF EXTRADITION. 

WITH THE 

CONVENTIONS UPON the SUBJECT EXISTING BETWEEN 
ENGLAND AND FOREIGN NATIONS, 

AND 

THE CASES DECIDED THEREON. 

By EDWARD CLARKE, 

OF LINCOLN'S INN, BARRISTER-AT-LAW, AND LATE TANCRSD STUDENT, 



'* Mr. Clarke's accurate and sensible book is the best authority to which the English 
reader can turn upon the subject of Extradition." — Saturday Review. 

'* The opinion we expressed of the merits of this work when it first appeared has been 
fully justified by the reputation it has gained. This new edition, embodying and ex- 
plaining the recent legislation on extradition, is likely to sustain that reputation. .... 
There are other points we had marked for comment, but we must content ourselves with 
heartily commending this new edition to the attention of the profession. It is seldom we 
come across a book possessing so much interest to the general reader and at the same 
time furnishing so useful a guide to the lawyer." — The Solicitors' JournaL 

'* The appearance of a second edition of this treatise does not surprise us. It is a 
useful book, well arranged and well written. A student who wants to learn the principles 
and practice of the law of extradition will be greatly helped by Mr. Clarke. Lawyers 
who have extradition business will find this volume an excellent book of reference. 
Magistrates who have to administer the extradition law will be greatly assisted by a 
careful perusal of ' Clarke upon Extradition.* This may be called a warm commenda- 
tion, but those who have reaa the book will not say it is unmerited. We have so often 
to expose the false pretenders to legal authorship that it is a pleasure to meet with a 
volume that is the useful and unpretending result of honest work. Besides the Appendix, 
which coi^tains the extradition conventions of this country since 1S43, we have eight 
chapters. The first is * Upon the Duty of Extradition ; * the second on the * Early 
Treaties and Cases ; ' the o&iers on the law in the United States, Canada, England, and 
France, and the practice m those countries." — TAe Law Jourtial, 

" One of the most interesting and valuable contributions to legal literature which it 
has been our province to notice for a long time, is * Clarke's Treatise on the Law of 

Extradition.' Mr. Clarke's work comprises chapters upon the Duty of 

Extradition ; Early Treaties and Cases ; History of the Law in the United States, in 
Canada, in England, in France, &c., with an Appendix containing the Conventions 
existing between England and Foreign Nations, and the Cases decided thereon. .... 
The work is ably prepared throughout, and should form a part of the library of every 
lawyer interested in great Constitutional or International Questions." — AU>any Law 
Journal, 

The Times of September 7, 1874, in a long article upon " Extradition Treaties," 
makes considerable use of this work, and writes of it as ^* Mr, Clarkis useful Work 
on Extradition,^^ 
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PRACTICE OF CONVEYANCINQ. 



This day is published, in One Volume, 8vo., price 14J., cloth. 



CitU leeh: 



*' There is no subject on which a practical knowledge is more 
required than that of title deeds ; ajtd this volume supplies a want. 
Mr, Copinger has, in his well-written chapters, entered most fully 
and thoroughly into the special subject matter of his work, and fuxs 
accordingly produced a book worthy of being used by every careful 
conveyancer who knows the importance of studying all questions of 

titleJ'~THE Law. 

" In dealiing with ' documentary evidence at law and in equity and in matters of con* 
veyancing, including covenants for the production of deeds and attested copies,' Mr. 
Copinger has shown discrimination, for it is a branch of the general subject of evidence 
which is very susceptible of independent treatment. We are glad, therefore, to be able 
to approve both of the design and the manner in which it lias been executed. 

"The work opens with a chapter on the custody of title deeds (i) generally, 
(2) between trustees and cestuis que trusty (3) between mortgagee and mortgagor, and 
(4) miscellaneous. Chapters II. and III. treat of the production of title deeds at law and 
in equity. In Chapter IV. the author considers the custody and production of title deeds 
on a sale, (l) as relates more particularly to the vendor, and (2) as relates more par- 
ticularly to the purchaser. Chapter V. treats of the non-production of title deeds ; 
Chapter VI. of the purchaser's right to the title deeds ; Chapter VII. of attested copies ; 
whilst Chapter VIIL, which will prove very useful to conveyancers, deals with covenants 
for the production of deeds. There is an elaborate appendix containing precedents. 

** The literary execution of the work is good enough to invite quotation, but the 
volume is not large, and we content ourselves with recommending it to the profession.'* — 
Law Times, 

" A really good treatise on this subject must be essential to the lawyer ; and this is 
what we have here. Mr. Copinger has supplied a much-felt want by the compilation of 
this volimie. We have not space to go into the details of the book ;*it appears wdl 
arranged, clearly written, and fully elaborated. With these few remarks we recommend 
this volume to our readers. It may be remarked that there is an appendix added, 
showing the nature of the evidence required in verification of abstracts, a list of the 
searches and inquiries which should be made on a purchase, and concluding with a 
selection of precedents of covenants for production of deeds." — Law Journal. 

In 8vo., 1875, price 9^., cloth, 

i^oiim:s of- leases 

And other forms relating to Land in Ireland ; with an Introduction and Notes. 

By John Henry Edge, Barrister-at-Law. 



THEIR CUSTODY, INSPECTION, AND PRODUCTION, 

iat HatD, fn (Equitp anH in a^amrs af Conbepantfnff, 

INCLUDING COVENANTS FOR THE PRODUCTION OF DEEDS AND 

ATTESTED COPIES ; 

With an Appendix of Precedents^ the Vendor and Purchaser Act, 1874, 

^c. ^c, 6^. 

By WALTER ARTHUR COPINGER, 

OF THE MIDDLE TEMPLE, BARRISTER-AT-LAW ; 

Author of *' The Law of Copyright " and " Index to Precedents in Conveyancing." 
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N<yw Ready ^ in One thick Volume^ Svo., of nearly One Tliousand Pages ^ 

price 42J., strongly bound in Cloth, 

A MAGISTERIAL & POLICE GUIDE: 

IBeitiff t^e Statute Hato, 

INCLUDING THE SESSION OF 1874, 
WITH NOTES AND REFERENCES TO THE MOST RECENTLY DECIDED CASES, 

RBLATING TO THB 

PROCEDURE, JURISDICTION, and DUTIES of MAGISTRATES 

AND POLICE AUTHORITIES, 

/jy THE METROPOLIS AND 11/ THE COUNTRY . 

VV^ith an Introduction showing the General Procedure before Magistrates 

both in Indictable and Summary Matters. 

BY 

HENRY C GREENWOOD, 

stipendiary MagistraU /or the District of the Staffordshirt Potttries, ■ 

AND 

-fEMPLE C. MARTIN, 

0/ the Southmark Police Court. 

NOTICES OF THE WORK. 

LAW TIMES. 

** For the form of the work we have nothing but commendation. We may say we have 
here our id^ law book. It may be said to omit nothing which it ought to contain." 

SOLICITORS' JOURNAL. 

'* This handsome volume aims at presenting a comprehensive magisterial handbook 
for -the whole of England. The mode of arrangement seems to us excellent, and is well 
carried out. 

" As to the care with which the work has been executed, a somewhat minute exami- 
nation of three or four of the divisions enables us to speak on the whole favourably." 

MORNINa POST. 
" Great pains have evidently been taken in every part of the work to ensure correct- 
ness ; and this quality, together with that of its great comprehensiveness, can scarcely 
fail to render this guide to procedure before magisterial and police authorities eminently 
acceptable to the many classes of persons to whom full and accurate information on the 
subject it deals with is often of the utmost importance.'* 

DAILY NEWS. 
** The Magisterial and Police puide, by Mr. Henry Greenwood and Mr. Temple 
Martin, is a model work in its conciseness, and, so far as we have been able to test it, 
in completeness and accuracy. It ought to be in the hands of all who, as magistrates or 
otherwise, have authority in matters of policed 

♦ LIVERPOOL MERCURY. 

'* Both to justices and practitioners desirous of obtaining a book of reference giving 
the present practice of the courts, this book will be found of great service — nay, dmost 
invaluable." SATURDAY REVIEW. 

** Mr. Greenwood, stipendiary magistrate in the Staffordshire Potteries district, and 
Mr. Martin, of the Southwark Police Court, have produced a portly nuigisterial hand- 
book applicable to the whole of England. It contains all the statute law relating to the 
procedure, jurisdiction, and duties of magistrates and police authorities, with notes and 
references to recent decisions, and appears to be put together, as might be expected 
from the professional experience of the authors, in a thorough and business-like manner." 

MIDLAND COUNTIES HERALD. 

" This work is eminently practical, and supplies a real want. It plainly 
and concisely states the law on all points upon which Magistrates are called 
upon to adjudicate, systematically arranged, so as to be easy of reference. It 
ought to find a place on every Justice's table, and we cannot but think that its 
usefulness will speedily ensure for it as large a sale as its merits deserveJ* 
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GRIFFITH'S PRACTICE UNDER THE JUDICATURE AOT& 



In One Volume^ octavo^ price 205. clothy ve)*y clearly and 
handsomely printed for facility of refer ence^ 

THE SUPREME COURT OF 
JUDICATURE ACTS, 

1873 & 1875: 



WITH 

THE KULES, ORDERS, AND COSTS THEREUNDER : 

EDITED WITH 

COPIOUS NOTES, EEFEEENCES, AND A VEKY FULL INDEX 

AND FOBMEKO 

^ complete iSoolt of Tj^xmitt untret tl^e aibobe ^tt». 



Br WILLIAM D0WNE3 GEIFFITH, 

OF THE INNER TEBfPLE, BARRISTER- AT-LAW ; 

Late Her Majesty's Attoi-ney-Generiil for the Colony of the Cape of Good Hope ; 

Author of •• Griffith's Bankruptcy." 



The prices Post free (for cash remitted with, order) are- 

In cloth lettered 17«. 

Tn best basil leather 2U. 

In the best law calf 228. 
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